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SUPREME COURT OF FLORIDA 


March 9, 1931. 


The Law Journal, 
Jacksonville, Florida. 
Gentlemen: 

On March 5, 1931, the Honorable Louie W. Strum 
resigned his office as a Justice of the Supreme Court of 
Florida to accept from the President of the United 
States the office of United States District Judge for the 
Southern District of Florida. 

On March 5, 1931, the Justices of the Supreme 
Court selected Mr. Justice Rivers Buford to be Chief 
Justice of the Supreme Court of Florida for the re- 
mainder of the two year Term as Chief Justice to 
which Judge Strum had been selected January 13, 1931. 

On March 9, 1931, the Honorable Fred H. Davis, 
recently Attorney General of Florida, presented his 
commission from the Governor as a Justice of the Su- 
preme Court of Florida to succeed Mr. Justice Strum re- 
signed as above stated. 

Commencing today and effective until further or- 
dered by the Court the two Divisions of this court will 
be composed as follows: 

DIVISION A: Rivers Buford, Chief Justice; Wil- 
liam H. Ellis, Justice; Armstead Brown, Justice. 

DIVISION B: James B. Whitfield, Presiding Jus- 
tice; Glenn Terrell, Justice; Fred H. Davis, Justice. 

Yours very truly, 
G. T. WHITFIELD, 
Clerk Supreme Court. 


IN THE SUPREME COURT OF FLORIDA. 
RESOLUTION. 

Whereas Honorable Louie W. Strum has today vol- 
untarily retired from his official position as Chief Jus- 
tice of this Court in order to assume the duties of 
United States District Judge for the Southern District 


of Florida, to which latter position he has been recently 
appointed and commissioned by the President of the 
United States; 

Be it resolved by the Justices of the Supreme 
Gourt of Florida that we gladly take advantage of this 
opportunity to express our sincere appreciation of the 
very able, excellent and impartial services which Judge 
Strum has so faithfully and efficiently rendered to the 
State of Florida and its people as a member of this 
Court during the past six years, and our sincere re- 
gret that the official ties which have so pleasantly 
bound him to us during that period must now be sev- 
ered, even though the occasion and reason for such sev- 
erance are so highly complimentary to him. The offic- 
ial reports of the cases decided by this Court during 
Judge Strum’s incumbency bear eloquent and indelible 
testimony to the valuable and extensive contribution 
which he has made to the development of our Florida 
system of jurisprudence. Not only has he rendered an 
enduring service by reason of the learning, strength 
and clarity of his written opinion, but also by his cour- 
tesy and helpfulness in counsel in the conference and 
consultation work of the court, which will long be re- 
membered with pleasure by his associates. In entering 
upon his new field of judicial work, with its new op- 
portunities for public service, Judge Strum carries with 
him the sincere good wishes and the warm personal 
esteem of each and every member of this court. 

Be it further resolved that this resolution be 
spread upon the minutes of the Court and published 
in the ensuing volume of the official Florida Reports, 
and that a certified copy thereof be forwarded by the 
Clerk to Judge Strum. 

Adopted, this the 5th day of March, A. D. 1931. 

A true copy. 

Attest: 

G. T. WHITFIELD, 
Clerk Supreme Court. 
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AMENDMENT TO RULES. 
SUPREME COURT OF FLORIDA 

Rule 21 Amended—It is ordered by the Court that 
Rule 21 of Supreme Court Practice be and the same is 
hereby amended so as to read as follows: 

Rule 21. (As Amended February 10, 1931.) In ad- 
dition to the submission of a cause on briefs as provid- 
ed by the rules of this Court, if either party desires 
oral argument he shall at the time of filing his first 
brief file with the Clerk a separate document, either 
printed or typewritten, entitled “Application for Oral 
Argument,” a copy of which shall have been served 
upon opposing counsel. If the application is not denied 
by the Court, the day for such oral argument will be 
designated by the court in due time and the parties 
or their counsel notified thereof. 

Neither party shall be entitled to an oral argu- 
ment unless such party has applied therefor in the 
manner provided by this rule. 

As a general rule, thirty minutes to each side will 
be the maximum of time allowed for oral argument; 
though the Court may allow more, or less, time accord- 
ing to the nature and the number of questions present- 
ed by the particular case, or it may dispense with oral 
argument entirely whenever in the judgment of the 
court it is unnecessary. But the court may require 
oral argument in any case, although not applied for 
by either party. 

In oral argument, counsel will not be permitted to 
read from books, briefs or records, except such short 
extracts as may be necessary to accurately present 
some point. Instead of reading authorities, counsel will 
be expected to cite them, with such quotations there- 
from as may be desired, in their briefs, but to only 
state their substance in oral argument. 

Not more than two counsel will be heard for each 
party except by special permission of the court; nor 
will extended oral argument be permitted upon mere 
questions of fact. 

This rule shall go into effect March 15th A. D. 
1931. 


Done and ordered this 10th day of February A. D. 
1931. 


IN THE SUPREME COURT OF FLORIDA. 
JANUARY TERM, A. D. 1931. 
APRIL 14, 1931. 

It is hereby considered and ordered by the Court 
that Rule 81 of the Rules of Practice for the govern- 
ment of the Circuit Courts of Florida in Law Actions, 
be amended so as to read as follows: 

RULE 81. (As amended April 14, 1931.) “Attach- 
ments or garnishments of debts due and owing to 
judgment debtors by persons residing within the juris- 
diction of the court, are regulated by the next succeed- 
ing rule. These attachments or garnishments are con- 
trolled by the provisions of Sections 64-5-6-7 of Chapter 


1096, Laws of Florida. 

All other writs of garnishment, whether issued 
before or after judgment, shall be returnable to rule 
days in the same manner as are writs of summons in 
ordinary actions. The garnishee shall be held to enter 
his appearance upon the rule day to which the writ 
is returnable. In case of his failure so to do, his de- 
fault may be entered and thereupon a ‘judgment by de- 
fault’ may be entered at the time in which judgment 
upon such default may be entered in ordinary actions. 
Such judgment shall be in the form authorized by law, 
and shall be in amount equal to the judgment debt and 
costs, in case it is a garnishment upon a judgment, and 
in case it is a garnishment issued before final judg- 
ment, then for the amount stated in the cause of action 
with interest thereon. Upon the entry of such judg- 
ment, a scire facias shall issue against such garnishee 
in the form authorized by law, returnable to the next 
succeeding rule day, if ten or more days shall inter- 
vene between such date and the date of issuing the 
same, or to any subsequent rule day at the option of 
the plaintiff. In case of failure to appear at such rule 
day, the clerk shall enter such default, as well as an or- 
der confirming the prior judgment, and in ten days 
thereafter may issue execution. In case the garnishee 
shall enter his appearance to the writ of garnishment or 
to the scire facias, he shall be held upon the next suc- 
ceeding rule day to file a statement under oath, in 
which he shall answer as to matters inquired of in the 
writ of garnishment. Failing so to do, the clerk shall 
enter such default, and at the same or any subsequent 
rule day shall, upon motion of the plaintiff, enter an 
order confirming such judgment before entered, upon 
which execution may issue as in other cases. Should 
the garnishee appear, and, by his statement filed under 
oath, admit any indebtedness. or that he has had at 
the time of service of said summons any goods, moneys, 
chattels or effects in his or her hands belonging to 
said defendant or defendants, and the plaintiff is sat- 
isfied with the statement, then the court may, at the 
next term, enter a judgment against such garnishee 


_ for the amount so confessed, and execution may issue 


as in other cases against such garnishee. If, however, 
the plaintiff is not satisfied with the statement of the 
garnishee, he shall, on the same or the next succeeding 
rule day, file a statement traversing the allegations of 
the garnishee in such particulars as he desires, and 
the issue thus made shall stand for trial at the next 
term of the court. 

In case the garnishment is issued before final 
judgment, no money shall be paid to the plaintiff in the 
original suit until after judgment therein in his favor.” 

It is further ordered that said Rule 81 as above 
amended shall go into effect June Ist, 1931. 

Done and ordered this 14th day of April, A. D. 
1931. 
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FLORIDA STATE BAR ASSOCIATION 


President 
JOHN C. COOPER, JR., 
Jacksonville, Florida. 


REPORT OF THE COMMITTEE OF THE FLORIDA 
STATE BAR ASSOCIATION ON LEGAL EDUCA- 
TION AND ADMISSION TO THE BAR. 
(Omitted from March issue.) 


TO THE FLORIDA STATE BAR ASSOCIATION: 


On the occasion of the annual meeting of this As- 
sociation two years ago at Miami, the Committee on 
Legal Education and Admission to the Bar recommend- 
ed in its report, that the Association, as a body, through 
its legislative committee, and individually, bring about 
the passage of an Act patterned after those of some 
of the other States, and providing in substance: 

1. That two years of college academic edu- 
cation or its equivalent, shall be required of each 
applicant for permission to take the Florida Bar 
Examination. 

2. That an LL. B. Degree, involving at least 
two years of study, shall also be required of each 
applicant to take the Florida Bar Examination. 
These recommendations, though timely, have not 

received any legislative consideration. There has been 
no change in the law in this State relating to admis- 
sions to the Bar since the enactment of Chapter 10175, 
of the Laws of 1925, by which was created the State 
Board of Law Examiners. This Statute, though placing 
some very desirable qualifications on the members of 
the examining board, required of applicants for admis- 
sion no other qualifications than the following: 

1. That the applicants shall be twenty-one 
(21) years of age. 

2. That the applicant shall satisfy the Board 
of his good moral character. 

3. That the applicant shall have familiarized 
himself with the course of study prescribed by the 
Supreme Court. 

Section 2, of the Act creating the State Board of 
Law Examiners, providing for admission to the Bar, 
provides: 

“The Supreme Court shall, by rule or order, 
prescribe a list of subjects to be studied by law 
applicants for admission to practice, upon which 
course of study all examinations shall be con- 
ducted.” 

Pursuant to this provision, the Supreme Court has, 
by rule, prescribed certain major legal subjects the 
applicant should study. Obviously, the Supreme Court 
properly construed the word, “subjects” used above to 
mean “legal subjects”, for the rule referred to makes 


Secretary-Treasurer, 
Ep. R. BENTLEY, 
Lakeland, Fla. 


no mention of any other subjects than those purely 
legal. No prescribed period of time is required of the 
applicant to devote to these subjects. The applicant has 
only to make the showing that he has read the pre- 
scribed subjects; prove to the Board his good moral 
character and requisite age qualifications before be- 
ing permitted to take the examination. Regardless of 
his academic education or his real legal attainments, if 
he is fortunate enough to successfully answer, out of 
the forty questions usually propounded during the 
course of one day’s examination, a substantial percent- 
age of the questions so as to give him the grade pre- 
scribed by the Board, he is entitled to a certificate of 
admission which entitles him to practice in all of the 
State Courts of this State, and enables him to gain ad- 
mission to the Federal District Courts without further 
examination. 

The Federal District Courts now admit on motion, 
without examination, applicants who have been admit- 
ted to practice by the State Board of Law Examiners. 
The rule of the Florida Supreme Court, prescribing the 
course of study, makes no mention of the subjects of 
Admiralty, Bankruptcy, or Federal Procedure. So, it is 
now possible to be admitted to the Federal District 
Court without any knowledge whatever of these very 
important subjects of law. It is not intended to cast 
any reflections on the Courts by reason of the above 
remarks but only to point out to this Association con- 
ditions which this Association should consider and, if 
found to be unwholesome, to urge corrective measures. 

It is not necessary to produce statistical informa- 
tion to demonstrate to the members of this Association 
the vast numbers of students now studying law in the 
various law schools of this country, or the number tak- 
ing correspondence courses or studying law independ- 
ently. Suffice it to say that almost all of the law schools 
report substantial increases in enrollments with the 
possible exception of the correspondence schools which 
report a diminution of enrollment. This fact is gener- 
ally known to the profession. That we are getting more 
lawyers is unquestioned, but whether or not we are 
getting better lawyers is another question. Dean 
Hutchins, now President of the University of Chicago. 
has said, “The general complaint was that not too few 
lawyers, but, too many poor lawyers were being turned 
out of the schools”. The Committee believes that there 
are too many inferior law schools, many of which are 
operating as commercial enterprises, and that there 
are a great many persons who are entering the profes- 
sion as a means of gaining a livelihood with no sincere . 
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intention to abide by the ethical precepts of the pro- 
fession. 

The matter of legal education and admission to the 
bar is of tremendous importance to the bench and bar. 
When one contemplates the responsible obligations 
devolving upon the office of a lawyer, there is no won- 
der that so many of the States have raised the stand- 
ards of admission and that others are giving the matter 
vital consideration. Florida is one of the fifteen states 
in which no pre-legal or law school training is required 
of applicants for admission to the bar. 

Since October, 1925, 2370 persons have taken the 
bar examination in this State, and of this number 1096 
have passed and been admitted. In addition to this num- 
ber, a total of 365 graduates of chartered Universities 
in this State have been admitted under the law without 
examination. The number of those admitted during 
this short period of time aggregates 1461. Whether or 
not all of these new lawyers are now engaged in the 
active practice of the profession, we have no available 
statistical information. Neither have we any statistical 
information of the educational qualifications of those 
who have been admitted, but believe it safe to say that 
not more than fifty per cent of those admitted by ex- 
amination met the standards prescribed by the Amer- 
cian Bar Association. 

We have the information that Mr. G. T. Whitfield, 
the Clerk of the Supreme Court and Secretary of the 
State Board of Law Examiners, is now compiling sta- 
tistical information pertaining to all of the applicants 
who have taken the bar examination and it is hoped 
that when this information is compiled and distributed 
to the members of the profession, it will serve as a 
guide in molding a policy for the solution of the prob- 
lem now confronting us in this respect. 

The Council on Legal Education and Admission to 
the Bar of the American Bar Association is urging the 
several States to adopt the standard promulgated by 
the American Bar Association. The Council reports that 
fifteen states now require that applicants have at least 
two years’ college work. The Council is also accomp- 
lishing splendid results in building up the number of 
law schools which meet the standards of the American 
Bar Association. Our own schools in this State, the Uni- 
versity of Florida and the John B. Stetson Univer- 
sity, are on the approved list. 

It is, indeed, an anomalous situation that in order 
to obtain a law degree from either the University of 
Florida or Stetson University, in which event gradu- 
ates are admitted without examination, you must have 
at least two years’ college education, but, on the other 
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hand, applicants who stand the examination are not 
required to possess any general education or any law 
school training. 

The problem of legal education and admission to 
the bar is a vital and urgent one. However, we recog- 
nize two schools of thought in our Association on this 
subject. There are a few, whom we believe to be in the 
minority, who entertain the liberal or democratic view 
that there should be no inhibition placed upon those 
seeking permission to take the bar examination and 
the doors should be wide open; but, on the other side, 
there is that class who entertain the idea that an at- 
torney’s license should be “like the hall-mark on silver 
plate and publicly attests the thorough preparation of 
the attorney for admission’. 

This Committee is of the opinion that this Asso- 
ciation should, without further delay, adopt a policy 
looking forward to a raising of the standards in the 
requirements of those seeking admission to the bar 
and those standards should be none less than those pre- 
scribed by the American Bar Association. 

It is a fact well known to every lawyer that in 
this State, in order to gain a license to practice medi- 
cine, an applicant must be a graduate of a regular in- 
corporated medical college maintaining a standard sat- 
isfactory to the Board of Medical Examiners. It is also 
known that a licensed pharmacist must be a graduate 
of a school of pharmacy; and, to be a civil engineer, the 
applicant must have been in engineering work for at 
least three years during that period, have had charge of 
engineering work as principal or assistant for at least 
one year, or in lieu thereof, a graduate from an engi- 
neering school of recognized good reputation. 

This Committee has considered the proposition 
advanced by a few members of the Association seeking 
a repeal of our provision of law which requires all 
applicants, other than the graduates of chartered uni- 
versities in this State,.to take the examination. It is 
contended that Florida should recognize comity and 
should admit to practice those lawyers who are of good 
moral character and who have practiced in other States 


_for a prescribed period of time. This Committee, while 


believing that Florida should at some future date rec- 
ognize comity and repeal the present inhibition placed 
upon the examining Board, believes that due to the 
peculiar transitory period which we are now undergo- 
ing, that it is advisable that any action in this direction 
should be deferred for at least three years. 
Respectfully submitted for the Committee. 
GEORGE W. WHITEHURST, 
J. HENRY BLOUNT. 
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RECOMMENDATIONS OF A SPECIAL COMMITTEE OF THE ST. PETERSBURG BAR ASSOCIATION 
FOR CHANGES IN THE STATUTES OF FLORIDA GOVERNING TRUST COMPANIES, FOR 
THE PROTECTION OF DEPOSITORS 


William B. Tippetts, secretary of the St. Peters- 
burg Bar Association, has sent the Law Journal the 
following special report made to that Association at its 
March meeting, dealing with proposals to protect the 
depositors in trust departments of the state banks: 
To John I. Viney, Esquire, President, 

St. Petersburg Bar Association, 
Sir: 

Having been appointed as a Special Committee to 
examine into the statutes of Florida governing trust 
companies and recommended to the St. Petersburg Bar 
Association any changes deemed to be for the public 
welfare, the undersigned have the honor to report as 
follows: 

1. The Committee believes that the existing 
statute, providing that trust companies shall not be re- 
quired to give security for faithful performance of 
their duties as receiver, executor, guardian or admin- 
istrator, is bad in principle because it deprives the ap- 
pointing officer or court of a beneficial discretion to 
discriminate between the sheep and goats; obviously 
some trust companies are conducted and maintained 
in such manner that a nominal bond would be suffici- 
ent and it is equally obvious in the light of experience, 
that the fullest and most complete security should be 
demanded from others. This salutory power of discrim- 
ination should be restored to the courts. We according- 
ly recommend that the first paragraph of Section 6130 
C. G. L. 1927, as amended by Chapter 13576 Acts of 
1929, be repealed. 

2. We find that the present statute defining the 
criminal responsibility of persons charged with the pre- 
servation of trust funds classifies such violations as 
mere misdemeanors, punishable by a fine of not more 
than $1,000 or prison sentence of 12 months. It is the 
_ Committee’s opinion that this class of crime is pecul- 
iarly opprobrious and the present punishment entirely 
inadequate. Under it the responsibility for gross 
abuses, enriching the perpetrators by many thousands 
of dollars, might be wholly discharged by the payment 
of a fine representing a small part of such enrichment. 
The penalty for this class of offense should be at least 
equal to that imposed for operating ‘confidence 
games.” We also believe that the alternative of a money 
fine as expiation for these offenses is particularly ab- 
horrent to general public feeling. 

Accordingly we recommend that Sec. 3 of Chapter 
12422 Acts of 1927 (Sec. 7962 C. G. L.) be amended so 
that the concluding lines shall read “shall be guilty of 
a felony and upon conviction thereof shall be sentenced 
to serve not less than three nor more than five years 
in the State’s prison.” 


3. Your Committee believes, in principle, that up- 
on the insolvency of a trust company, the Comptroller, 
or any liquidator appointed by him, occupies a position 
toward the company’s cestuis que trustant in direct 
antagonism to his duty toward the depositors and gen- 
eral creditors. Under these circumstances either one 
class or the other is bound to receive something less 
than a liquidator’s fullest efforts in their behalf. It is 
the Committee’s opinion that his dual position of a 
liquidator, as between the trusts and the creditors, 
should be avoided by appointment of successor trustees 
for the different trusts which may have come into the 
liquidator’s hands, upon petition by any interested par- 
ty to a court of competent jurisdiction, without delay 
or great expense. Accordingly we advise amendment, 
for purposes of clarification, of Section 19 of Chap- 
ter 13576 Acts of 1929 by the addition of the following 
words: 

“Upon the appointment of a liquidator for any 
trust company by the Comptroller, any interested per- 
son may, of right, forthwith petition, ex parte, any 
court of competent jurisdiction for an order appointing 
an administrator c. t. a. d. b. n., successor guardian or 
successor trustee in lieu of said trust company in re- 
spect to any estate or trust which may have been a 
part of the affairs of said bank.” 

4. The Committee is of opinion that, while statu- 
tory changes as hereinabove suggested would be ben- 
eficial, there is a certain fundamental fallacy in the 
statutes governing trust companies which cannot be 
cured by amendments. It is not believed that there is 
any possibility of a redrafting of these statutes at pres- 
ent and the following expression is made in the belief 
merely that anything which tends to focus general 
thought or discussion upon the subject is in the pub- 
lic interest. 

This fallacy lies in the assumption that bonds or 
other collateral deposited by the banking department 
of a bank with its trust department, as security for 
trust funds, are held in disinterested hands. A learn- 
ed Circuit Judge has said that the theory of the law is 
that such collateral is “pledged” for the benefit of the 
cestuis que trustent. In every form of pledge in modern 
business life the pledgor either puts the collateral into 
the possession of the pledgee or executes and delivers 
to the pledgee a written instrument expressly describ- 
ing the property subjected to lien, and which instru- 
ment is capable of public record. The purpose is plain- 
ly to remove the security beyond the power of the 
pledgor to subsequently appropriate to his own use or 
substitute therefor less valuable property to the 
pledgee’s loss. 
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The present trust law assumes that the trust of- 
ficer, who is a minor, salaried official of the bank will, 
at all times, stoutly assert and demand the right f0 pos- 
session of “full and adequate security” for the benefit 
of the owners of trust monies without fear or favor, 
while at the same time his very continuance in office 
and his bread and butter depend not upon his cestuis 
que trustent, but upon his superiors of the banking 
department. That a conscientious trust officer must 
inevitably come into conflict with his superiors follows 
as the day the night. That human nature would be too 
weak to resist this pressure is inevitable. Experience 
shows that a single dominant personality, generally in 
the form of president, can easily override the con- 
science of an amiable, though well-meaning, trust of- 
ficer by the implied threat of removing him from of- 
fice should he fail to acquiesce in the substitution of 
poor and inadequate collateral, or in the acceptance 
of securities of questionable or doubtful value. 

No amount of tinkering in the form of superficial 
amendments will remove this fundamental weakness, 
and so long as the law remains basically unchanged the 
adequacy of security given for trust deposits will con- 
tinue to be fixed, not by the trust officer, as the law 
innocently supposes, but by those upon whose good 
graces his official life hangs. To expect otherwise is to 
disregard the every-day experience of mankind. 

There are only two remedies which can overcome 
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this basic objection. That either is possible of adoption 
is unlikely in the face of the great influence of the 
trust companies of this state, who would thereby be 
deprived of their right to shuffle trust securities at 
their whims and their right to prey upon the public 
through the lawful use of the word trust,” in their 
corporate titles. Your Committee, as before stated, does 
not believe either course is possible at present, but 
feels that it has a duty to make an expression in the 
hope that public expression will provoke thought and 
discussion. 

These fundamental changes suggested are either: 

(a) That trust powers and banking powers be ab- 
solutely divorced and be carried on by distinct and sep- 
arate corporate entities governed by separate and dis- 
tinct directors and officers, or 

(b) That trust officers of banks, having trust 
powers, be made public officers of the State of Flor- 
ida, under adequate bond, so that they may be removed 
from the temptations or fears to which they are sub- 
jected in their present status and thereby be enabled 
to carry out their duties with the single eye to their 
responsibilities toward their cestuis. 


ERLE B. ASKEW 

E. C. WATSON 

H. R. HEWITT 
Committee. 
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DEPOSITS IN INSOLVENT BANK, WHEN RECOVERABLE AS A PREFERENCE 
By GATES IVY, of the Tampa Bar. 


As a basis for discussion of the questions aris- 
ing from the subject matter of this article, it is‘ be- 
lieved a statement of an hypothetical case would serve 
to relate the cases to the principles discussed, and 
to hold the article now offered within proper brace. 


HYPOTHETICAL STATEMENT OF FACTS. 


Some months prior to a bank’s declared insol- 
vency, Mr. Ross, acting as agent for a company, which 
we shall style, the Brokerage Co., had a conference 
with a bank’s official. The bank will be referred to 
as the Bank, and the official as the Officer. At this 
conference Mr. Ross stated that his personal account 
was being carried by the Bank and that as agent for 
the Brokerage Co., and certain others he expected to 
handle collections from time to time which he would 
deposit in the Bank as such agent, with which he 
did not wish to commingle the personal funds; that he 
wished to so carry the account as that it would not be 
subject to garnishment by his personal creditors and 
that all funds deposited in the account would be funds 
collected for his principals, which he would remit from 
time to time to them so soon as checks deposited 
cleared; that such deposits would be funds deposited by 
clients for the purpose of disbursing loans. Several 
methods of opening the account were discussed when 
it was mutually agreed that the Bank would open the 
account as and in the name of Ross & Smith. 

Under the above arrangement and information 
to the Bank, and some months later, Mr. Ross, on 
the lst day of March, 1931, delivered to the Bank 
a check for the sum of Twenty Thousand Dollars, rep- 
resenting a collection just made by him for one of 
his principals, for whom and some others, the ac- 
count was originally opened. This check was that of a 
municipality, which we shall refer to as the City, and 
was drawn on the Bank where the City then main- 
tained an account representing deposits from time to 
time. The deposits to this general account of the City 
were secured by proper collateral delivered by the 
Bank of its assets and acceptable to the City. Other- 
wise the City’s deposits to this account were 
subject to use by the Bank as any other deposit 
and pending call from time to time by proper method 
of demand, such were used by the Bank, sinking into 
its general fund, we will assume. The check was de- 
posited just after the closing hours of the Bank on 
March Ist, 1931, and the Bank failed to open the next 
morning. The Bank at that time was in fact hope- 
lessly insolvent. 


Entering into a further statement of the facts 
is the circumstance that during the evening of the 


day on which the deposit was made, the directors 
of the Bank assembled in formal session to discuss 
the affairs of the Bank and the wisdom of further 
holding the doors of the Bank open to business on 
the following day, with the result that the doors of 
the Bank were not again opened to business in reg- 
ular course and hence were closed the next morning, 
when the Bank was taken over by the Comptroller 
under the laws of Florida, and has been since in course 
of liquidation because of hopeless insolvency. The di- 
rectors initiated control by the Comptroller as a re- 
sult of their deliberations on the evening of March 
1st, 1931. The financial condition of the Bank suffered 
no change between the time of the receipt of the de- 
posit in question and the time the directors went 
into session concerning its financial situation, except 
such as they, themselves, may have accomplished or 
allowed to be accomplished, with the same knowledge 
of conditions as when the deposit was received. The 
check was deposited by Mr. Ross in the usual manner 
and received in regular course insofar as was or could 
be apparent to Mr. Ross at the time, except that his 
deposit was tardy. Mr. Ross at the time had no 
knowledge of the Bank’s insolvency and nothing to 
bring to him such knowledge either in fact or in the 
exercise of reasonable caution. 


Due presentation and filing of the claim as for 
a preference was made and rejected as such. 

On this predicate of facts, will it be said: Here 
is a statement of facts deserving the application of 
the doctrine of preference in equity on the ground 
that it was a trust fund to the knowledge of the 
Bank, who mutually with the depositor-agent ar- 
ranged the opening of the account and accepted the 
deposit with full knowledge that it was being made for 
remittance at some later date on check of the agent- 
depositor to his principal, notwithstanding meanwhile 
the Bank had the right to use it as any other of its 
general funds? Will this answer be made independent 
of fraud and fraudulent knowledge by the Bank’s 
executives of its hopeless insolvency, on the ground 
that since the Bank was at the time insolvent in fact 
and its agents had knowledge that the deposit belonged 
to another than the depositor, it therefore knew of the 
trust relation between the depositor and the real own- 
er of the fund and thus being a trust fund as be- 
tween the depositor and the real owner, it likewise 
became a trust fund in the hands of the bank and 
entitled to preference over the general depositors as 
either a specific trust or at least such trust as in equity 
will be protected in priority of distribution? Should 
the answer be in the affirmative, we must find re- 


spectable authority and logical foundation for the un- 
derlying equity. 

Should the answer be in the negative, then un- 
der the given state of facts, is there any other prin- 
ciple on which equitable priority can rest other than 
that of a specific or special trust, and when and under 
what circumstances? To these questions there is a dis- 
position to readily offer free-hand opinion, but to 
those eager to find the real philosophy of the prin- 
ciples that must or should govern, the task is more 
difficult. Liquidation and distribution are an equitable 
process, had their birth in conscience and to sustain 
their life on the same principle of justice, they must 
continue to find sustenance in the logical application 
of the rule of conscience. A failure in this behalf has 
resulted in great perplexity. We shall not attempt to 
be conclusive, but underlying the discussion, the in- 
dividual view of the writer will doubtless color the 
review. 

In the beginning, it may be well to state that it 
seems to be a fundamental principle that the bene- 
ficiary of a trust fund is not entitled, solely because 
of the character of his claim, to payment in full 
to the exclusion of other creditors out of the assets 
of an insolvent estate. The cestui que trust appoints 
his trustee and commissions him to do certain things. 
Where the trustee duties involve the collection and re- 
ceiving of money, and that this money be remitted, the 
cestui que trust must know that remittance must be 
made through the usual channels of banking and com- 
mercial exchange and that, therefore, funds must be 
deposited in bank for that purpose. It should be ob- 
vious, therefore, that a cestui que trust occupies no 
position, simply because of the existence of a trust 
relation between him and the trustee, which should 
entitle him to equitable preference over other persons 
who deposit funds in bank in person. The trust rela- 
tion between the cestui que trust and the agent acting 
as trustee to make the deposit is not of concern where 
preferences are sought, but such preference rests upon 
the right to reclaim a trust fund or any fund or to 
trace the property. Where recovery is permitted on 
the ground of a trust relation independent of the right 
to rescind and reclaim the fund on the ground of 
fraud in accepting a deposit while insolvent, it is the 
relation between the cestui que trust and the do- 
pository which forms a fiduciary relation out of which 
grows the equitable right of priority and this relation 
must be further sustained by a specific commitment 
of the fund to the depository for certain specific pur- 
poses. Violation of the trust duty specifically commit- 
ted then becomes an act ex maleficio, a case in which 
the depository violates instructions and braches the 
trust, in which case the fund thus deposited to a 
specific purpose never merges into the general fund 
of the depository and will be protected in priority over 
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the claims of other creditors. The mere placing of a 
fund either directly by the owner or by an agent- 
trustee in a bank for deposit in some specific name or 
trustee account will not protect the fund as a pref- 
erence because in that event the fund while on de- 
posit merges with the general fund of the depository 
subject to its general use in the interim between the 
time of deposit and its withdrawal by check of the de- 
positor—more of this hereafter. The cestui que trust 
must be able to point out the particular property or 
its transmutations in form, and when he is unable 
to do this, the trust right fails and his claim would 
become one for compensation only for the loss of the 
fund. The question, then, becomes one of identifi- 
cation and the length to which the courts of the partic- 
ular jurisdiction require that one must go in order 
to make the identification. As to this, there is great 
diversity of opinion among the state courts. Prin- 
ciples are often confused and variance of opinion grow- 
ing out of particular facts becomes so perplexing as 
that it may be said there is no hope of reconciliation 
and it becomes merely a task of selecting from the 
several lines of authority and weighing the reason 
underlying them, and then choosing the court. It may 
be safely said that a majority of the most respected 
authority make the following announcement in this 
behalf: in following trust funds they must first be 
traced to the estate of the trustee and the corpus 
of the fund must be found. It must be in esse in some 
form. Where the trust monies are mingled with other 
funds of the trustee, the trust may be impressed upon 
such fund with which it is mingled, but if the trust 
money is dissipated, then there is no fund to impress 
with the trust. The course open in equity is to dis- 
cover the corpus of the trust fund or to follow the 
changes and transmutations of the trust money into 
some particular property that can be charged with 
the trust, saving the rights of innocent purchasers 
for value. The courts seem to have gone to great 
length under what is termed ‘‘modern equity doctrine” 
in holding that the presumption always is that the 


_trustee has used his own funds in his business opera- 


tions and where he has paid out other funds or hon- 
ored other checks or demands subsequent to the de- 
posit by the claimant under circumstances that would 
otherwise justify the claimant in pursuing his right 
of property, and if there be any money on hand at 
the time the trust is sought to be enforced, that 
presumption controls. It is not important that the 
claimant’s money bears no mark or cannot be identi- 
fied in specie. It is sufficient to trace it into the bank’s 
vault and find that a sum equal to it remained contin- 
uously there until the receiver took it. Modern equity 
jurisprudence requires no more, the courts have held. 
Just so the deposit by the claimant or in his behalf 
serves to increase the general fund, the right to a 
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preference is satisfied. To determine this, the courts 
have laid down certain rules. In one way this rule is 
announced to be that if between the date of the de- 
posit and the date of, the appointment of a receiver, 
the general fund of the bank does not sink below the 
fund on hand at the time of the deposit, then the right 
of property of the claimant is sufficiently traced. It 
is otherwise announced by some of the courts that if 
the general fund in bank between the time of the de- 
posit and the appointment of a receiver does not sink 
below the amount of the deposit, then under the pre- 
sumption that all payments and expenditures made 
otherwise by the bank were made in regular course 
out of its funds which it had the right to-pay out, 
that remaining belongs to the depositor who made 
the deposit in the insolvent bank. 

In applying the principles which the courts have 
thought to control the situation, they have consid- 
ered two general classes of cases: one is that in which 
an agent or trustee acting for another deposits money 
in an insolvent bank under circumstances in which 
knowledge is brought to the officers of the bank that 
the deposit is a trust fund and is being made for that 
purpose by the trustee who is expected to deal with 
it only as agent or trustee for the real owner of the 
deposit. The courts that recognize this class for pref- 
erence hold that the mere existence of this trust re- 
lation between the agent-depositor and the real own- 
er of the fund to the knowledge of the officers of the 
insolvent depository, will be a sufficient foundation 
for the right to pursue the fund and to trace it in 
manner above stated, and, accordingly, to reclaim it 
in that manner. We shall call these cases hybrid, be- 
cause they do not seem to rest on sound doctrine but 
apparently rest on confused elements of the other 
two classes. Another class which the courts have con- 
sidered is that in which the agent or trustee of another 
deposits the fund of the cestui que trust in bank at 
a time when it is insolvent to the knowledge of the 
officers of the bank but of which circumstance neither 
the cestui que trust nor his agent or trustee had 
knowledge. Still another class is that of a special or 
specific deposit, representing a commitment in trust 
to the depository under specific instructions as to dis- 
position and to be kept literally apart from the gen- 
eral fund or assets of the depository. It, therefore, ap- 
pears that in cases falling within the first class men- 
tioned insolvency is an element to be proven but knowl- 
edge of insolvency by the officers of the bank does not 
become material; it is the fact that a trust relation 
existed between the person depositing the money and 
the person for whom he deposits it and that this re- 
lation was known to the officers of the bank to which 
the further circumstance may be added that the money 
was deposited under some designation or in some man- 
ner to indicate that the deposit was maintained for 
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another and was to be used or withdrawn in behalf 
of another and that the same was not the property 
of the trustee or agent-depositor. After a considera- 
tion of many authorities, both federal and state, we 
conclude that this class of case receives favor from 
only a minority of the courts. while the other two 
classes are favored by a large majority, the only dif- 
ference in opinion being as to the requirements for 
identification and the method of reaching that end. 
We have hereinabove observed that the majority of 
the courts hold that the mere trust relation between 
the agent-depositor and the cestui que trust furnishes 
no basis of right to a preferred claim over general 
depositors and we have stated the reason why. But, 
in this connection it may be further observed that 
where the trustee-agent deposits the money with the 
depository under expressed instructions to hold it, 
keep it, or place it, or pay it to a specific fund or pur- 
pose, then such case falls within a class that will be 
protected in priority over general depositors. In 
other words, the latter case satisfies the principle of 
a specific or special deposit and as such it is favored 
in priority, not because it was deposited by one who 
was acting in a trust relation to another, but because 
it became a special or specific deposit protected in 
priority under a principle of trust existing between 
the depositor or one for whom it is made and the bank 
upon which the courts seem unanimously agreed. 
However, an analysis of this principle makes it ob- 
vious that every deposit made by a trustee-agent for 
another with a declaration to the bank that it is a 
fund belonging to another does not constitute a spe- 
cific deposit because, be it so, the deposit is made to 
the general funds of the bank and the bank becomes 
a debtor obligated to repay the amount of the deposit 
when demanded by check or otherwise, until which 
time the money sinks into the general funds of the 
bank which has a right and does use it as its own 
in the interim betwen the time of the deposit and the 
demand for refundment by the honoring of a check 
therefor. So it is that because of this obligation alone 
there can be no equitable appeal to the granting of 
priority over the right of claim of any other per- 
son who might go to the bank and make a deposit, 
stating that it will be drawn out to a specific purpose 
on some early date but whose deposit sinks into the 
general funds of the bank, subject to check at a later 
time and may be used meanwhile by the bank in any 
manner it sees proper. To place with a depository a 
bag of gold to be kept as such, the bank becomes a 
bailee; to place with a bank a check, the proceeds of 
which it is instructed the bank shall use in discharge 
of a certain purpose is another case of specific de- 
posit; to commit to the bank a fund with instructions 
that it be paid over to a specific person or purpose © 
is another illustration of a specific deposit, but wher- 
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ever funds are placed in a depository to whatever ac- 


count and the same is so placed and intended to be re- 
ceived by the bank as a deposit to be credited to the 
depositor in whatever capacity and to be drawn out 
by the depositor upon his check in whatever capacity 
at some later date and to whatever purpose, without 
other restriction, constitutes the deposit a part of the 
general funds of the bank into which it sinks and may 
be used by the bank meanwhile, subject only to later 
refundment on demand. 

From what has been said in the foregoing pages 
it may be observed that the courts are quite well set- 
tled upon two prime classes deserving preferential 
favor: 

(1) WHERE UNDER PROPER CIRCUM- 
STANCES A TRUST RELATION IS CREATED BE- 
TWEEN THE DEPOSITORS, EITHER INDIVIDU- 
ALLY OR AS AGENT OR FIDUCIARY, AND THE 
BANK AS THE DEPOSITORY AS TRUSTEE UNDER 
CIRCUMSTANCES RENDERING THE DEPOSIT A 
SPECIFIC ONE, SUCH DEPOSIT WILL BE PRO- 
TECTED AS A PREFERENCE. 

(2) INDEPENDENT OF WHETHER THE DE- 
POSIT IS SPECIFIC, WHERE A DEPOSIT IS MADE 
BY AN INNOCENT PERSON AND SUCH IS AC- 
CEPTED BY THE OFFICERS OR AGENTS OF THE 
DEPOSITORY AT A TIME WHEN THE BANK IS 
HOPELESSLY INSOLVENT TO THE KNOWLEDGE 
OF SUCH OFFICERS OR AGENTS, THEN THE ACT 
OF THE BANK IS ONE OF FRAUD IN LAW AND 
PREVENTS THE RELATION FROM BECOMING 
THAT OF DEBTOR AND CREDITOR, WHEREUPON 
THE DEPOSITOR OR CESTUI QUE TRUST MAY 
RESCIND THE DEPOSIT CONTRACT AND CLAIM 
THE RIGHT OF PROPERTY IN THE DEPOSIT UN- 
DER CIRCUMSTANCES MAKING IT POSSIBLE TO 
IDENTIFY AND TRACE THE FUND UNDER THE 
METHOD LAID DOWN BY THE COURTS. 

A sub-analytical treatment of the latter class 
numbered two (2) deserves the remark that a few 
of the courts. in dealing with this class, settle the 
rights of parties as though the case was one of trust 
ex maleficio, and for account of this breach and mal- 
doing the deposit does not sink into the general funds 
of the bank which becomes a trustee of the fund and 
being guilty of mala fides, the fund is considered 
as remaining in its hands specifically in trust for the 
depositor or the cestui que trust as the case might 
be. On the other hand, a number of the courts rest the 
right of relief simply upon the ground of the right to 
rescind and recover back the property when traceable 
and identified. The sub-analysis just noted does not 
contemplate a treatment of that class of case con- 
cerned with specific or special deposits. Of course, in 
that instance the right must always rest upon the 
violation of a trust; the bank becomes a fiduciary 


bailee and the fund or property delivered to it in 
that event never becomes a part of the general funds 
of the depository. It is recoverable in specie and the 
right does not rest upon fraud or knowledge of in- 
solvency or upon any other principle than that of 
divergence of the fund or its wrongful conversion in 
violation of a trust with right to pursue it as specific 
property. 

DEPOSITS MADE IN INSOLVENT BANK. 
FRAUD IN LAW OR IN FACT, THE GROUND OF 
RECOVERY. 

Attention will now be addressed topically to the 
above question as more fully stated in paragraph two. 
As there observed, the courts settle the rights of the 
parties, in some instances. on the principle of trust 
ex maleficio; that is to say, where the deposit is 
made in an insolvent bank. known to be insolvent by 
its officers, the deposit does not sink into the general 
funds of the bank; the fraud prevents this result, and 
hence the bank becomes a trustee for this account ex 
maleficio, and it only remains to trace the deposit. In 
the other instance, the courts treat with this situ- 
ation on the ground of the right to rescind the re- 
claim. One, therefore, will be careful to distinguish 
those cases dealing with the principle of trust ex male- 
ficio where the deposit was received by an insolvent 
bank under circumstances labeled by the law. fraud 
in fact or in law by imputation, from the cases dealing 
with a state of facts creating a specific trust relation 
between the bank and the depositor, whether in his 
own right or as a trustee. in which case the question 
of fraud does not enter or is unimportant. It would 
not seem to matter seriously for the purpose of our 
discussion of the question now considered, whether one 
or the other principle is used. 

The right to recover a deposit, irrespective of its 
class, made in an insolvent bank whose officers knew 
it was hopelessly insolvent at the time, seems to be a 
principle which has invited no dispute. Some of the ill 
considered cases have ignored the distinction between 
the case of specific trust relation of the bank and 


_ that in which the insolvency as a principle of fraud 


enters, but none of the cases reject the principle of 
recovery for fraud; the only question arising being as 
to the circumstances which create the fraud on which 
recovery may be based. It may now be said that the 
courts are again at variance here, some helding that 
not only must the depositor be innocent of the insolv- 
ency, but the bank must be hopelessly insolvent and 
the officers must know or actually believe it is in 
such condition; mere consciousness that it is in dis- 
tress or that it might prove insolvent is insufficient; 
others holding that the directors of a bank, being 
executive officers, are chargeable with the knowledge 
of its condition at all times; others, that they are 
chargeable with all circumstances which should reas- 
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onably have put them on notice; others that they 
must know those circumstances which the exercise of 
reasonable diligence in the discharge of duty would 
have disclosed. We may here remark that the latter 
holding is in accord with the principle of diligence and 
prudence applicable to all other cases where recovery 
is sought for injury or wrong, even in cases where 
the bank, through its stockholders, complains of wrong- 
doing of its officers, and we can find no reason to alter 
the principle in its application to the case under dis- 
cussion. 

We cite some of the Federal cases in illustration: 
First, a few of those holding to the latter requirement 
mentioned above: Clark Sparks & Sons Mule & Horse 
Co. vs Americus National Bank et al, 230 Fed. 837. 
At the first paragraph of the opinion the following 
is said: “The Assistant Cashier (not a_ director), 
Wheatley, who handled the draft in question was fully 
aware of the insolvency of the Americus bank when 
he made the collection and the court is of the opinion 
that this knowledge should be imputed to the bank 
itself. At any rate, it was the duty of the directors 
of the bank to know of its insolvency and it is pre- 
sumed that they had knowledge of same.” Again the 
same court in the same opinion at paragraph two of 
the opinion further observes: “The bank being thus 
hopelessly insolvent at the time that it received and 
collected the draft, and the officers of the bank hav- 
ing knowledge of this insolvency, or being presumed to 
have knowledge of such insolvency, the Americus bank, 
on account of this fraud, did not require title to the 
draft or to the proceeds of the collection.” 

Again, from the next case following: One Silver 
was a private banker doing business as a private bank- 
er. The petitioner for a preference, on Saturday, the 
27th day of May, 1911, about noon, deposited with 
the bank being operated under the style of Silver 
Banking Company, a sum of money and some time 
during the evening of that day made another deposit; 
these deposits were made partly in cash and partly in 
checks. These deposits were made by two different 
depositors who were both petitioners for a preference. 
At about 8 o’clock in the evening one of them made 
another deposit. We shall use this case again on an- 
other point, but at this time we confine the citation 
to the point under discussion. These claims were de- 
nied a preference by the referee who held: “Seventh, 
that Thomas H. Silver testifies that he did not know 
that he was insolvent on the day said deposits were 
made or that he knew said deposits were made.” The 
opinion then recites: “A son of Thomas H. Silver was, 
by title, the assistant cashier of the bank and in fact, 
with the consent of his father, who was in poor health, 
the sole manager of the institution. Unquestionably, 
whatever knowledge is imputable to him of the bank’s 
condition and its business is chargeable to the bank- 
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rupt. We believe that the referee is in error in holding 
that direct and affirmative proof of the knowledge of 
the bankrupt concerning the bank’s condition should 
have been produced by the petitioners and that for 
want thereof the disclaimer of such knowledge by the 
bankrupt (the bank) should control.” Then follows a 
quotation in point from Mr. Wigmore’s work on evi- 
dence. Again, in the last paragraph on page 799 of the 
opinion, it is further said: ‘““‘We hold then that the facts 
surrounding this transaction justified petitioner’s 
claim that the bankrupt legally knew of the insolvency 
of his business when he received the deposits in 
question. The implied contract, therefore, which or- 
dinarily arises to create the relation of debtor and 
creditor when deposits are made in a banking insti- 
tution never was created, and a trust impressed upon 
these funds in behalf of these several depositors is the 
equitable result of this transaction.” See in re, Silver, 
208 Fed. 797. See also Smith vs Township of Au 
Gres, Michigan, 150 Fed. 257. Smith vs Motley, 150 
Fed. 266, both cited in the Silver case. 

Pertinent to this point as well as on other phases 
of the case briefed, is that of Richardson vs New Or- 
leans Deb. Redemption Company, 102 Fed. 780, fifth 
circuit (52 L. R. A. 67) from which we take this 
statement, referring to the circumstances under which 
the deposit was made. “It was received under circum- 
stances of fraud, so that it remained the property of 
the appellee.” We assume the holding of the Court in 
this, the fifth circuit, will control the principle in this 
behalf in the federal courts sitting in Florida. 

We submit that, moreover, the foregoing cases 
reflect the sense of conscience written into the law— 
the rule more just and in accord with the controlling 
principle applicable to all other cases in which banks 
are not concerned and, let it be said, to all other cor- 
porations beyond a variance. Surely banks inviting 
the unquestioning confidence of the public should be 
held under the same rule applied to other corporations, 
and, indeed, there appears every reason why they 
should be held more rigidly to account for circum- 
stances resulting in breach of duty through want of 
exercise of due diligence and prudence by their officers 
in charge of the management of their affairs and the 
receiving of deposits of money from the public. The 
rights of one making a deposit under the circum- 
stances now in mind are not to be measured by a sen- 
timental contemplation that there may be many per- 
sons who had theretofore, while the bank was solvent, 
made deposits and maintained that account up to its 
failure or insolvency and “whose money is still in the 
bank’’, as one ill reasoned opinion of one of the state 
courts observed. Such money in the bank is not the 
money of customer-depositors; it is the money of the 
bank, constituting its general funds and subject only 
to equitable distribution under the laws pertaining to 


liquidation. The claim of the defrauded depositor is 
against the bank and the deposit received in fraud and 
placed in its vault, commingled with its (not the gen- 
eral depositors’) money or general funds, and as thus 
increased or benefited, whether by actual enhance- 
ment or by some other method to be hereafter dis- 
cussed under the topic of Tracing The Deposit, the 
depositor is given the right to follow the deposit under 
certain rules of identification through its transmu- 
tations or final resting place among the general funds. 

The case of Anheuser-Busch Brewing Co. vs Clay- 
ton, 56 Fed. 759, on casual reading might be interpret- 
ed to oppose some of the doctrines set forth in this 
article as well as some of the authorities cited herein. 
For this reason, we call attention to that case with 
this observation: the draft drawn on the insolvent 
bank was paid by the drawee by delivery to the bank 
of his check on the same bank where the drawee at 
the time maintained a deposit. It will be understood 
that no new money went into the bank and no benefit 
resulted to its general fund. The court in the opinion 
recites that the draft was given to the bank for col- 
lection and not for deposit. The result of the opinion 
is that since the draft was merely given to the bank 
for collection with instructions to promptly remit, the 
bank became merely an agent to collect with directions 
to promptly remit the proceeds and since there was no 
instruction that the money be deposited in the bank, 
no trust could have resulted and, moreover, there was 
merely a shifting of account because the drawee main- 
tained a deposit in that bank and simply gave this 
check to the bank. The bank never remitted and went 
into the hands of a receiver. The court in the opinion 
recites that “there was no contract, express or im- 
plied, that the collection from Morris” who paid the 
draft by his check on the same bank for appellant’s 
account, “was to be a deposit of any kind, from which 
it is clear that it was intended that the money received 
from Morris should be remitted in a reasonable time 
from date of collection.” The court then recites that 
“the draft was not paid, but this did not alter the re- 
lation between the depositor and the bank—the bank 
still owes the debt’, but that it had no lien on the 
funds of the bank in the hands of the receiver. So 
then, for these reasons the bank was throughout this 
transaction a mere agent and not a trustee. It re- 
ceived no funds belonging to the drawee which could 
have been held by the bank in trust for the drawer 
and a mere shifting of account results, from which no 
benefit of any kind accrued to the general fund. The 
facts in this case and the doctrine announced will not 
be understood to conflict with those cases which hold 
that where a draft is given to a bank for collection, 
which is paid by check of a drawee on another bank, 
the proceeds of which actually goes into the funds of 
the insolvent bank, that in this circumstance the in- 
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solvent bank becomes a trustee and the fund may be 
recovered when traced in proper manner. 

We now cite the case of St. Louis & San Fran- 
cisco Railway Co. vs Johnston, 1383 U. S. S. C. Re- 
porter’s Edition, p. 566-578 (22 Law Ed., page 683). 
This case will be read in connection with what we have 
just above said. The Marine National Bank was given 
a sight draft on a railroad company, payable to the 
order of the Marine Bank which was insolvent to the 
knowledge of its officers at the time it accepted the 
draft. This check was sent to a correspondent bank and 
was paid. Payment was received for account of the 
Marine Bank before it went into the hands of a re- 
ceiver. The deposit was entered in the receiving bank 
and placed with the general funds, credit on the bank’s 
books being duly made. What is said particularly in 
the second column of page 686 and in the first column 
of page 687 of the opinion as reported in 33 Law ed. 
will be pertinent to the observations we have just made 
in connection with the foregoing case. After reciting 
that the bank was hopelessly insolvent when the de- 
posit was made, it is then said that it was “made so 
apparently by the operation of the firm of which 
the president of the bank was a member. The knowl- 
edge of the president was the knowledge of the bank”. 
Again the court recites: “in such a case he (referring 
to the banker) does an act, the necessary result of 
which will be to cheat and defraud another and the in- 
tention to cheat will be inferred.” The court then makes 
a similar observation to the one we have already made 
above herein to the effect that bankers invite general 
confidence by their own asking and a more rigid re- 
sponsibility for good faith and honest dealing will be 
enforced, ‘and although having no actual intent to 
cheat and defraud a particular customer he will be 
glad to have intended the inevitable consequences of 
his act.” From these statements it is made clear that 
where the circumstances are such as that the officers 
of the bank should have known of the bank’s insolv- 
ency by the exercise of due diligence, then ‘“‘the knowl- 
edge of the president (or any other officer) was the 
knowledge of the bank.” This case would seem to sup- 


port the doctrinal principles of better choice and sound- 


est logic as they are presented and espoused by the 
writer of this article. 


TRACING THE FUND 


Where the circumstances are such as to support 
the right of the claimant to a deposit when identi- 
fied, then as to the sufficiency of the identification 
and method of tracing the deposit, the decisions seem 
to group themselves as follows: 

(1) Cases in which a trust fund, or the proceeds 
of trust property, though mingled with funds of the 
trustee, but shown to have been invested in specific 
property, has been held to be a charge upon such prop- 
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erty, only as between the trustee and the beneficiary of 
the trust. 

(2) Cases which hold funds or property mingled 
by the trustee with his funds, and shown to have been 
invested in specific property, to be a charge thereon, 
even as against the trustee’s creditors. 

’ (3) Cases which deny the right to follow trust 
funds where they are merely shown to have been 
mingled with the funds of the trustee, even though at 
the time of the trustee’s insolvency there remains a 
balance unexpended equal to or greater than the trust 
fund. 

(4) Cases which, by following the presumption 
that the trustee has used his own funds in his business 
operations, regard any money on hand at the time the 
trust is sought to be enforced, less than or equal to 
the amount of such trust fund, as being the trust fund 
itself. 

(5) Cases which impose a charge upon the remain- 
ing general assets of the trustee where such remaining 
assets are shown to have been increased by the trust 
fund, but which do not require the tracing of the fund 
into any specific property, further than to show that it 
has not been dissipated. 

(6) Cases which by extending the presumption 
that the trustee expends his own money before using 
trust funds, hold that it is necessary only to trace the 
trust funds into the hands of the trustee, and that the 
remaining assets are assumed to contain the trust 
funds; and which, therefore, impose a charge thereon 
without requiring proof that such fund has not been 
dissipated. Few decisions, however, have gone to this 
extent, and some of these have subsequently been over- 
ruled expressly or in effect by the courts pronouncing 
them. 

The Federal Courts have in various districts 
adopted as the rule one of the several groups numbered 
4, 5, and 6 above, all others being rejected. 

It will not be difficult, for the purpose of any suit 
being presented in the 5th Federal Circuit, to learn 
definitely which of these groups contain the governing 
rule. We cite the case of RICHARDSON v. NEW OR- 
LEANS COFFEE Co. L’TD. 102 Fed. 785, C. C. A. 
5th Circuit. 

Reviewing this case, the facts in brief were that 
the plaintiff on the morning the defendant bank failed, 
deposited checks on banks in the City of New Orleans 
where the defendant bank was domiciled in the aggre- 
gate of $146.82 and $172.00 in currency; drafts on 
banks outside of the city of $610.05; and a check on 
the defendant bank of $25.78. The deposits were all en- 
tered on the pass book of the plaintiff. The deposit, 
therefore, consisted of checks on outside banks, checks 
on the defendant bank and some cash. The defendant 
bank closed its doors about three o’clock, P. M. August 
5th, 1896. On the morning of August 5th, the plaintiff 
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had a balance of $1,136.79 to its credit, which, with the 
deposits made that day to its account, made a total 
on deposit of $2,091.45. On the same day the plaintiff 
bought of the bank two New York Exchange drafts, 
one for $2,000.00, and the other for $59.00 and gave 
the bank its check for $2,050.00. The plaintiff also drew 
checks on that day for $10.00, $47.00 and $185.00. 
These drafts and checks were not paid. As stated, the 
bank closed its doors shortly after three o’clock that 
afternoon. The directors of the bank decided next 
morning not to reopen for business. See statement of 
facts preceding opinion. It is then recited in the opinion 
that ‘“‘all the money in dispute in this case except $172 
was collected on checks and drafts” which the plaintiff 
had deposited for collection, the amount whereof, how- 
ever, was at the time entered on the plaintiff’s pass- 
book, which for the present topical discussion is un- 
important. The court held that as to the checks and 
drafts deposited, they were collected the next day by 
either the examiner or the receiver and that the pro- 
ceeds thus went into the hands of the latter and were 
traceable. But with this phase of the case our topic is 
not concerned. The disposition to be made of the cash 
deposit of $172.90 is the matter of interest here. The 
court definitely determines the rule to be applied in 
this, the 5th Federal Circuit, as understood from the 
following language: 

“It is sufficient to say that when a bank, on the 
eve of insolvency, by committing a fraud obtains the 
money of a customer, and mingles it with the general 
funds of the bank, the title to the money does not pass, 
and if the money is not expended, but kept in the bank 
and turned over to the receiver, the money or a like 
amount, although mixed with the general funds of the 
bank, can be recovered in a suit against the receiver. 
The Circuit Court was right in deciding that the ap- 
pellee could recover the proceeds of the checks and 
drafts and the cash deposited.” Let it be here under- 
stood that the checks and drafts were collected by the 
examiner or receiver and for this reason their proceeds 
never became a part of the bank’s general fund; but we 
emphasize that the cash deposit was received by the 
bank itself before the examiner or receiver took 
charge; all were held traceable as the specific property 
of the depositor. 

Again, from the 5th Federal Circuit, we take an- 
other case which quite as clearly defines the rule for 
recovery and identification of a deposit made with an 
insolvent bank. The style of the case will follow below. 
The facts taken from the opinion were: The bill was 
filed against the receiver of the defendant bank to col- 
lect $1,658.60, which was deposited in defendant bank. 
The bill also embraced a claim for $1,152.00, the pro- 
ceeds of certain collections made by the defendant bank 
for the piaintiff but this part of the claim was settled. 
The plaintiff based its right to recovery on the alleged — 
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fact that the bank had received it as a deposit when it 
was hopelessly insolvent and under such circumstances 
as to make the receipt of it a fraud. The bank was in- 
solvent but this fact was not known to the plaintiff at 
the time. When the bank opened on August 5, 1896, it 
had in cash on hand $15,897.54. Just before three 
o’clock on the same day the plaintiff deposited in bank 
$83.60 in silver and $1,575.00 in currency, making a 
total of $1,658.60. The entire cash deposits received 
that day by the bank amounted to $6,934.76. It paid 
out during that day $13,610.24. Just after three o’clock 
P. M. of that day the bank closed its doors and did 
not again reopen. The whole amount of cash in bank 
after its doors were closed was $9,722.00, $500.00 of 
which was paid to the bank’s attorney and $9,222.00 
was turned over to the examiner who afterward de- 
livered the same to the receiver. It was agreed, among 
other things, that the bank’s books did not show how 
much of the cash turned over to the receiver was part 
of the original funds in the bank on the morning of 
Aug. 5, 1896. At a special meeting of the directors at 
8:30 P. M. of August 5th, 1896, the directors instructed 
the president to hold these deposits separate from the 
banking funds and report the condition of the bank at 
another meeting to be held at 8:30, August 6th. The 
evidence, however, showed that the above mentioned 
deposits were not really kept separate. All of the money 
in bank received as general deposits, including the 
above mentioned deposit, went into the hands of the re- 
ceiver, except that “which had not been paid out.” The 
lower court by its decree granted priority to the said 
total deposit made by the plaintiff under the circum- 
stances above recited. The decree of the Circuit Court 
was affirmed. By the opinion rendered in the appellate 
court, it was held that, ““‘When the banker obtains the 
deposit by committing a fraud, as by receiving it after 
hopeless insolvency, the relation is very different’, 
meaning that it was different from that of creditor and 
‘debtor. The fraud avoids the implied contract between 
the parties that would arise in its absence and a trust 
is the equitable result. The fraud itself gives no lien. 
The fraud prevented the money deposited from becom- 


ing the property of the banker and thereby prevents 


the relation of the debtor and creditor arising between 
the parties. As the money does not become the prop- 
erty of the banker, it, of course, remains the property 
of the depositor. In the banker’s hands, therefore, it is 
a trust fund—as much so as if it had been a special 
deposit. The money which the banker has received in 
due course of honorable business before insolvency: has 
become his property, and he the debtor of those who 
deposited it.” The latter statement may here be em- 
phasized in connection with what we have previously 
observed relative to the treatment of the principle by 
one or more of the state courts, seeking to bar the ap- 
plication of this equitable rule on the ground that this 
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would result in taking the money in bank belonging to 
others and applying it to discharge a claim of prefer- 
ence made by one who could stand in no better posi- 
tion than any other depositor where the deposit did not 
constitute a specific trust or was not a specific deposit, 
because their money constituted the general funds in 
the bank and hence it would be taking their monéy to 
pay another in no better equitable position, whose 
money, when deposited generally, likewise went into 
the general funds. Further quoting from the opinion, 
“It was received under circumstances of fraud, so that 
it remained the property of the appellee. It passed with 
other funds to the hands of the receiver” ; “if the iden- 
tical money did not pass to the receiver, the sum turned 
over to the receiver was increased exactly $1,658.69 by 
the appellee’s deposit. This is clear, because, if, after 
receiving the appellee’s deposit and placing it with the 
general funds, payments were made out of the mass 
of money during the business of the day, it is imma- 
terial whether the identical dollars deposited by the ap- 
pellee were paid out or not.” The court then further re- 
cites: “If we find that the transaction between the 
appellee and the bank created a trust or lien on the 
funds of the bank with which the appellee’s deposit 
was mingled, the trust or lien extended to the whole 
mass of money and the paying out of a part of it would 
not remove the charge from the remainder.” 

So, by this decision in the 5th Federal Circuit the 
principle on which recovery is made to rest is fraud, 
either in law or in fact; next, a trust resulting there- 
from; then the right to trace the deposit in the general 
mass, if there is any money remaining of the general 
funds in the hands of the receiver, it matters not how 
much has been paid out or to what source; next a lien 
results and is chargeable on the “whole mass of 
money.” Therefore, we emphasize that the rule adopt- 
ed in the 5th Federal Circuit is that hereinabove set 
forth in group 6th, whatever may be held elsewhere. See 
Richardson vs. New Orleans Debenture Red. Company, 
Limited, 102 Fed. 780. 

The following points are emphasized by this de- 
cision: (1) For fraud the deposit may be followed. (2) 
Knowledge of the officers of insolvency may be made 
to appear from the circumstances; if the deposit is 
“received under circumstances of fraud” it does not 
sink into the general funds, agreeing with some other 
Federal decision that knowledge may be presumed 
where the circumstances should have been known by 
the exercise of due diligence. (3) A lien will be created 
in favor of the depositor on the ‘“‘whole mass of money”. 
(4) If the deposit increased the general sum turned 
over to the receiver, then it is traceable out of what is 
left in his hands regardless of that which may have 
been paid out by the bank on the day it was made or 
by the receiver later, and it can be no question whether 
the amount turned over to the receiver from the gen- 
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eral funds was depleted by payments on that day by 
the bank before the fund came into the hands of the re- 
ceiver. (5)—It is of no concern that the bank’s general 
fund, on the day of the deposit, was larger than it was 
when turned over to the receiver; in other words, the 
principle that the general funds coming into the hands 
of the receiver must not be less than the fund on the 
day of insolvency receives no approval by this decision. 
We have hereinabove observed a different rule is ap- 
plied by some other courts. (6) For the fraud a trust 
results which prevents the deposit becoming a part of 
the general funds of the bank; in other words, rather 
than place the right of recovery on the principle of 
struct rescission with right to pursue the property, the 
principle clearly adopted by this decision is that of 
trust ex maleficio, whereby the deposit remains in the 
hands of the trustee for the benefit of the depositor 
and may be traced and recovered out of the mass of 
money in the hands of the receiver independent of re- 
scission and the principles applicable thereto. The posi- 
tion taken by the court in the decision now cited and 
being reviewed is that assumed by a number of the 
courts of the country, as observed in the opening words 
of this brief. 

While we assume that the foregoing cases will 
control as to the rule governing the tracing of the fund, 
among others expressing it in slight variance, we cite 
the following: 

“It is not important that the plaintiff’s money 
bears no mark and cannot be identified. It is sufficient 
to trace it into the bank’s vaults and find that a sum 
equal to it, and presumably representing it, remained 
continuously there until the receiver took it. The mod- 
ern rules of equity require no more.” Massey vs. Fish- 
er, 62 Fed. 958. 

In the following case, the depositor deposited in 
bank a sum of money and certain checks. He was given 
credit for the whole at the time of his deposit on the 
books of the bank, but the checks were afterward col- 
lected from other banks on which they were drawn. It 
is recited in the statement of facts that the bank had 
possession of the proceeds of the checks before the re- 
ceiver was appointed and having been credited to the 
depositor at the time of the deposit, the proceeds there- 
of together with the original cash deposit were in the 
possession of the bank and the whole went into the 
hands of the receiver. It was not a case in which the 
examiner or receiver afterwards collected the proceeds 
of the check, but one in which the bank received the 
proceeds before it went into the hands of a receiver. 
After closing of the bank it paid out large sums on that 
day to various depositors. These had knowledge of the 
insolvency, but the fact is of no concern here; the re- 
sult would have been the same if they had possessed 
no knowledge. The fact that money was on that day 
paid out to others did not bar the claimant’s right to 
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preference out of the funds remaining, obviously on the 
principie that the money used to pay others was pre- 
sumed to be money from the funds of the bank right- 
fully belonging to it and being rightfully used by the 
bank, rather than the funds just deposited by the claim- 
ant as an innocent depositor, whose funds became a 
trust fund as held by the decisions in the 5th Circuit 
and others. The total amount of the deposit, cash and 
proceeds of checks, was claimed as a preference. HELD 
that the fund augmented the assets coming to the re- 
ceiver and that it was sufficiently traceable and recov- 
erable as the property of the plaintiff-depositor, that 
while it was true that some of the general creditors had 
been paid out of the general fund, which included the 
plaintiff’s deposit, nevertheless no injustice could re- 
sult by a restoration, “if assets remain out of which 
indemnification can be had”; that the general creditor 
“will receive not a penny less than is his due”. So 
again we have an announcement that the deposit may 
be traced out of any money remaining in the hands of 
the receiver, regardless of whether that sum is smaller 
or larger than the bank balance on the day it closed, or 
whether it is larger or smaller than the total fund on 
hand at any time of the day of the deposit. See 
Standard Oil Company v. Hawkins 74 Fed. 395, especi- 
ally text, bottom page 399 and top page 400. 

The case of the City of Philadelphia vs. Aldrich 
98 Fed., 487 will be read with interest. Entering into 
the facts of that case was the circumstance that in the 
vault of the bank at the time of its closing by the Comp- 
troller was a fund of $70,000.00 approximately. Out of 
this fund $41,000.00 approximately was paid out for the 
bank by the manager of the clearing house under the 
circumstances related in the opinion and before the 
Comptroller took charge, leaving a balance of about 
$28,800 remaining in the fund. The court HELD that 
this balance must be regarded as “inclusive of the 
money of the City” (depositor) and one other deposit- 
or who sought preference and right to establish prop- 
erty claim to so much of the fund as being traceable 
and subject to identification by as much as they each 
had deposited. In the language of the court: “I am of 
the opinion that as respects this fund, the rights of the 
city of Philadelphia and of the Second National Bank of 
New York (the preferred claimants) are precisely the 
same as they were with respect io the sum of $28,- 
808.10 (the balance remaining in the funds of the bank 
after the amounts above mentioned had been paid out), 
of which it is a part”. Again in that connection the 
court said: “The fund in court is insufficient to satisfy 
the principal of the two claims made upon it, conse- 
quently” among other things, “let a decree be prepared 
awarding the fund in court to the City of Philadelphia 
and to the Second National Bank of New York, sever- 
ally in proportion to the amounts of their respective 
claims.” 
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The case of Peck et al vs. First National Bank, 
43 Fed. page 357 is cited by some of the authorities 
above reviewed as is that of Central National Bank of 
Baltimore vs. Conn. Mutual Ins. Co., 14 Otto, 54-77, 
104 U. S. (26 Law. ed. page 693) The latter case is 
pertinent as demonstrating the right of recovery out 
of the general funds going into the hands of the re- 
ceiver, but frankly, it is not applicable on the facts 
since the deposit was made with special request to 
apply the same to a specific purpose, which trust was 
violated by the bank. 


In the following case it was HELD that a depositor 
had the right to reclaim a deposit fraudulently re- 
ceived when the bank was known by its officers to be 
in a failing condition where the depositor had no knowl- 
edge of the bank’s condition and did not participate 
in the fraud. A check deposited on the day it closed 
its doors when it was known by its officers to be in- 
solvent remains the property of the depositor. Richard- 
son vs. Olivier, 105 Fed. 277, (53 L. R. A., 113). Though 
the doctrine is challenged by some of the authorities, 
it is HELD in the following state case that the fact 
that assets which passed into the hands of an assignee 
of an insolvent banker are less than those which the 
banker had on hand when he wrongfully obtained tne 
money from another and mingled the same with his 
own funds does not overcome the presumption that the 
money passed into the hands of the assignee, and the 
person paying the same is entitled to a preference for 
the amount thereof. Whitcomb v. Carpenter, 10 L. R. 
A. n. s. 928 (Iowa). Such is held true “so long as the 
money on hand equals or exceeds such fund. This doc- 
trine of a state case is supported by many others from 
the states and is here cited because it fully accords 
with the very clear announcement of the Federal court 
in the case of Richardson vs. New Orleans, etc., 102 
Fed. 708 reviewed, supra, and with the cases cited from 
the 5th Federal Circuit, except that by one of the cases 
from the latter court, it seems to be of no importance 
that the fund in the hands of the receiver is less than 
the deposit claimed as a preference as we have already 
observed in connection with our review of that case. 

As we have stated in the beginning the diversity 
of state court holdings has been such as to render the 
preparation of an article with definite conclusion im- 
possible and a review of this diversity of opinion would 
be forbidden in an article written for publication. We 
have, therefore, largely confined our discussion of the 
subject to a review of the federal decisions. The hold- 
ings of the Supreme Court of the State of Florida 
will be available to all. The reader is especially refer- 
red to the case of Edwards vs. Lewis, 124 So. 746, and 


that of Myers vs. Matusek, 125 So. 360; Glidden vs. 
Gutellius, 119 So. 140, all of which will be read with 
interest, but with the understanding that as yet many 
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of the questions under discussion have not been re- 
viewed by that court. 
WHAT IS MEANT BY INCREASING 
THE BANK’S GENERAL FUND? 

It is repeatedly stressed in the decisions that the 
right of preference resting either on rescission for 
fraud or on a principle of trust ex maleficio, in turn 
rests on whether the bank’s general *und was augment- 
ed, increased or benefited as may have been the choice 
of word by the particular court. It happens that more 
often the facts offered a case where the fund was 
either increased by a deposit of cash or by the proceeds 
of checks on other banks collected before the fund 
went into the hands of the receiver. But it is an equit- 
able principle that is guiding the courts here; they are 
only seeking a definition of a case where a preference 
should be allowed for the fund resulting from the re- 
ceiving of a deposit while the bank was insolvent, any 
circumstance which can be construed as preventing 
the deposit from becoming a part of the general funds 
of the bank, and it is equally equitable that any deposit 
thus made which benefits the general fund (if it does 
not literally increase it itself), and permits a larger dis- 
tribution to the general creditors by reason thereof, 
should be protected in preference and its identity saved 
to the depositor by allowing to him an equal amount 
out of the fund in the hands of the receiver. 

Using a state case as a lead, it was HELD 
in the case of Harrison vs. Smith, 83 Mo. 216, that 
while it would be “impossible to make a charge upon 
the estate or assets to the increase or benefit of which 
it has been appropriated, the general assets of the 
bank having received the benefit, there is nothing in- 
equitable in charging them with the amount of the con- 
verted fund”. In other words, it is not the literal iden- 
tity of the deposit nor the actual increase of the fund 
in the hands of the receiver by the original and iden- 


tical deposit that furnishes the basis of right to re- 


cover; it is the benefit resulting directly or indirectly, 
by conversion or otherwise. 
In the case of City of Spokane vs. First National 


. Bank, 68 Fed. 982, it is recited in the opinion that the 


bill contains an averment that the bank commingled 
the deposit and it used the same in “paying its em- 
ployees, patrons, clients and depositors and in the pur- 
chase of the property, notes, bills and securities now 
constituting and forming the assets of the said defend- 
ant, the First National Bank, in the possession of the 
receiver—.” Though other cases are ample to dem- 
onstrate our observation above, these will suffice. 
Moreover, the statement of facts appearing in the 
introduction of this brief, as a basis for the subse- 
quent reasoning and citation of authorities, contains 
the following circumstance: the check deposited by Mr. 
Ross in the bank was one drawn on the bank by the 
City. At that time the city maintained a deposit in the 


i 
4 
4 
| 
| 
| 
7 
i 
4 
; 
4 
1} 
i 
i 
4 
| 
OF 
43 
¢ 
wad 
4 
4 
A 
4 
5 
: 


FLORIDA STATE BAR ASSOCIATION LAW JOURNAL 


bank which, though not a specific deposit in trust, yet 
was a secured deposit, the bank meanwhile using the 
same for its own benefit as any other of its general 
funds. Any reduction of this city deposit accrued to the 
benefit of the bank’s general fund and likewise to the 
benefit of the assets passing to the receiver, including 
the fund of money. When the check in question was 
deposited in bank through the agency of Mr. Ross, the 
amount thereof was taken from the City deposit and 
placed to the account of Ross & Smith, a special ac- 
count arranged for the deposit of funds collected and 
received for other parties who were the owners bene- 
ficially and entry entered on the books of the bank ac- 
cordingly. Just here it may be said that this was a 
mere “shifting” of account and did not result in either 
benefit or augmentation of the general fund of the 
bank. The answer is that by this “shifting” of account 
the liability of the bank to the City as a secured cred- 
itor was reduced by just exactly the amount of the 
check deposited by Mr. Ross, and the equivalent passed 
to the benefit of the collateral which secured the ac- 
count with the City and the vank’s obligation to pay 
out of its general fund. The deposit of the check and 
entry to the credit of the depositor’s account or trust 
account, and corresponding entry of charge against the 
city account, instantaneously operated to reduce the 
charge against the collateral which secured the city 
loan to the bank or its obligation to pay the city. The 
collateral was a part of the assets of the bank, and the 
charge against it was released pro tanto and, accord- 
ingly, the benefit accrued not only in that way but also 
to the fund and assets passing to the receiver which 
likewise received the benefit of relief to that extent 
and augmentation resulted as of course. 

While in the following case recovery as for a pref- 
erence was denied for obvious reasons, it is valueable to 
the argument above made that it is unnecessary that 
there be an actual literal augmentation of the gen- 
eral funds passing into the hands of the receiver in spe- 
cific dollars and cents; it is only necessary that the 
bank’s general assets or funds be in some manner bene- 
fited. In the language of the court, “the claim is dis- 
allowed’, the court saying: “the question must certain- 
ly be answered in the negative in any view which can 
be taken, unless it appears that the assets were in- 
creased $5,000.00 by the credit or that the claims 
against them were so decreased that there was $5,- 
000.09 more for distribution among those who remain- 
ed creditors after the credit than there would have 
been had no credit been given to the commercial bank 
by the draft. This does not appear’. See City Bank, 
etc. vs. Blackmore, 75 Fed. 771, text middle of page 
773. In the last paragraph of the text on page 774 of 
the opinion the court observes that ‘“‘counsel for appel- 
lant contended that the evidence shows that the send- 
ing of the draft to the National Bank of The Republic 
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had resulted in releasing and returning to the receiver 
collaterals of more value than $5,000.00 and that this 
must be treated as the proceeds of the draft. It is 
enough to say that there is no competent evidence of 
this in the record.” So it was that there was no com- 
petent evidence of the contention of counsel, but the 
benefit to the fund may result from the releasing of 
collateral or in any other manner which might reduce 
the claims against the general fund, had such evidence 
been in the record. 

At least two of the federal cases from other dis- 
tricts seem to ignore the principle against recovery 
where the deposit consists purely of shifting of ac- 
count. We refer to the following cases: Standard Oil Co. 
vs. Hawkins, 74 Fed. page 395; Richardson vs. New 
Orleans Coffee Co., 102 Fed. 785. 

The following case illustrates our statement that 
it is not necessary that the general fund of the bank be 
literally increased in dollars and cents by a deposit 
actually made to the general funds, but that it is only 
necessary that either the fund be increased in fact or 
bettered in some manner or that the fund passing to 
the hands of the receiver be relieved of a burden which 
would otherwise rest against it; in other words, the 
fund must be benefited so that in making the distri- 
bution among general creditors the influence of the de- 
posit will accrue in some manner to the benefit of that 
distribution. We take from the case of Spokane County 
vs. First National Bank, et al, 68 Fed. 979, text at 
page 982, the following statement: “If the trust fund 
has been dissipated in the transaction of the business 
before insolvency, it will be impossible to demonstrate 
that the estate has been thereby increased or better 
prepared to meet the demands of creditors.” 

RECOVERY OF SPECIAL AND SPECIFIC 

DEPOSITS IN INSOLVENT BANK 

This topic assumes a state of facts creating a spe- 
cial or specific deposit. Thus arises the question of 
what is such a deposit. As originally defined, there was 
some question as to whether the acceptance of such a 
deposit was not ultra vires. Primarily banks are not 
created to serve as bailee either gratuitously or for 
hire, but it may be said that the exercise of this priv- 
ilege dates far back into the history of banking prac- 
tice—so far back as the earliest bank, that of the Bank 
of Venice, and that of the Goldsmiths and the Bank of 
London as well. 

Quoting from the opinion of the U. S. Supreme 
Court rendered in the case of Commercial Nat. Bank 
vs. Armstrong, Receiver, 148 U. S. 50 (837 Law Ed. 
363), it is said: “All deposits made with bankers 
may be divided into two classes, namely, those in which 
the bank becomes bailee of the depositor, the title to 
the thing deposited remaining in the latter; and that 
other kind of deposit of money peculiar to banking bus- 
iness, in which the depositor, for his own convenience, 
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parts with the title to his money and loans it to the 
banker, and the latter, in consideration of the loan of 
the money and the right to use it for his own profit, 
agrees to refund the same amount or any part thereof 
on demand.” In that case, it was the agreement that 
the bank should make certain collections at par and re- 
mit on the first, eleventh and twenty-first of each 
month. The court then observed that manifestly collec- 
tions made intermediate those dates were to be mingled 
with the general funds of the bank and to be used by 
it meanwhile as any other of its funds and that “these 
collections were not to be placed on special deposit and 
held until the day for remitting. The very fact that 
collections were to be made at par shows that the com- 
pensation for trouble and expense of collection was un- 
derstood to be the temporary deposit of the funds thus 
collected and the temporary use thereof by the Fidel- 
ity”, (the depositor). To the like effect, see The Ma- 
rine Bank of Chicago, vs. Fulton County Bank, 2 Wall, 
252 (17 Law Ed. 785). 

In the case of Minard vs. Watts, 186 Fed. page 
245, the facts briefly were that two parties were in- 
volved in litigation over the title to land, and agreed 
that pending the result of the litigation, the tenant 
would deposit the rent in a bank. The bank failed and 
the parties sought to recover the deposit as preferen- 
tial on the ground that it constituted a trust fund, 
held: that the fund was not a special deposit and that 
the paries could only claim as general creditors, citing 
the two foregoing decisions from the U. S. Supreme 
Court from which this was especially taken: “—but on 
the contrary it is clear that they intended that the 
money thus received should pass into the general funds 
of the bank, and be used by it as other funds, and that 
when the day for remitting came, the remittance 
should be made out of such general funds.” 

The burden of this review therefore is to impress 
that there are only two classes of deposit which may 
be made with bankers, viz., general and specific depos- 
its. The first class must be disallowed preference on 
liquidation except for fraud and under the circum- 
stances and manner of identification above herein out- 
lined, in which case the trust relation existing between 
the depositor and real owner of the deposit becomes 
unimportant and without legal influence upon the right 
to pursue it, except as certain courts which have wan- 
dered in the wilderness may have uttered to the con- 
trary. The second class named is entitled to preference, 
not because of fraud, either in law or fact, but because 
of the equity, permitting the right to pursue specific 
property committed to the depository as a special trust, 
and to follow this right of property through its trans- 
mutations to its final resting place through the guard- 
ed method and circumstances set forth in the discus- 
sion under the several topical subjects appearing in 
this review. Among the latter, those concerned will be 


interested in the case of the executrix of the estate of 
William Jennings Bryan vs. Cocoanut Grove Bank & 
Trust Co., Receiver for Bank of Cocoanut Grove recent- 
ly decided by the Supreme Court of Florida will come 
to mind. This case has not been reported at the time 
this article is being prepared, but it will be obvious 
from a casual examination of the opinion and state- 
ment of facts that the circumstances involved in that 
case created a specific trust. The executrix had actu- 
ally withdrawn the money on deposit with the Cocoa- 
nut Grove Bank, but permitted the bank to act as agent 
in transferring the particular fund to a New York bank. 
Obviously the decision is in accord with sound doctrine 
and generally accepted definition of a specific trust. 
No other comment will be needed. 

In the earlier pages of this article we have given 
sufficient attention to the clearly defined line of dis- 
tinction between special or specific deposits and gen- 
eral deposits and the decisions just foregoing will rep- 
resent the orthodox stand taken by the “fundamental- 
ist” courts of the country, and whose decisions, we ven- 
ture, reflect the better logic and truer adherence to the 
rule as originally established. Particular facts, an ap- 
peal to conscience from some little niche and corner of 
the case has led in instances to departure which in the 
specific case might have healed a wrongful wound but 
that departure, we again venture, has also led to misap- 
plication and confused analysis, with the result that 
once principles are lost, the mast is gone and the ship is 
helpless at sea, dependent upon whatever source may 
seem to offer rescue in the instance. 

_ This will be illustrated in the cases next cited 
which uphold the claim as a preference, but fail in that 
analytical and resolving process so necessary to the 
application of fixed principles and which too often leads 
to judicial apostacy. Among this class of cases, which 
we shall call “hybrid” or “independent”, is the case 
of Drover’s Bank vs.. Roller, 85 Md. 495, from which 
we take the following: 

“So long as a trust fund can be traced, the 

Court will always attribute the ownership thereof 

to the cestui que trust, and will not allow the right 

to be defeated by the wrongful act of the trustee 
or fiduciary in mixing or confusing the trust fund 
of his own, or even those of a third party. The true 
owner of a fund traced to the possession of an- 
other has a right to have it restored, not as a 
debt due and owing, but because it is his prop- 
erty wrongfully withheld from him.’ It makes no 
difference whether the fund be traced into a bank 
account, into the hands of an individual or firm; 
if its identity can be established, and no superior 
rights of innocent parties have intervened, it will 
be held for the benefit of the cestui que trust. Nor 
does the fact that it has been changed or altered 
in its nature or character affect the relation be- 
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tween the cestui que trust and the trustee or those 

claiming under him.” 

The foregoing case is authority for the principle 
that where the relation between the depositor and the 
real owner of the fund is that of trust to the knowledge 
of the receiving bank, then the fund is entitled to a 
preference and may be followed if it can be identified. 
This case is obviously a departure from the general 
rule as are many more which might be cited. These are 
referred to as an example of what we have ventured 
to pronounce against the utterances of some of the 
courts which we shall classify as the “independents”, 
and which might be cited in support of our hypothet- 
ical case in its appeal for preference on the ground of 
preference because of the relation of trust between the 
depositor-agent and the real owner to the knowledge 
of the bank. 

Other cases of like character which neither re- 
strict recovery to the circumstance that the deposit 
was made in an insolvent bank, whose insolvency at the 
time was known to the officers of the bank but un- 
known to the depositor, nor to the other principle where 
a specific trust is established: 

First National Bank of Ranger, et al, 

et al, 262 S. W. 797; 


vs. Price, 
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State vs. American State Bank, 187 N. W. 762: 
Sterre vs. Stockhards National Bank, 266, S. W. 
531; 

Morris Co. Nat’l. Bank vs. First State Bank, 245 

S. W. 86. 

Conscious of the instability and variance of judi- 
cial authority concerning the several questions dis- 
cussed, it has been the conception of the writer that 
this review might be made more useful to those con- 
cerned by presenting conclusions from analysis in par- 
ticular of some of the federal authorities, and more 
especially of those of the 5th Circuit on particular 
phases based on our statement of facts as aided by the 
utterances of the Supreme Court of the United States. 
We recognize that even in the several federal circuits 
there will be found to be conflict in announcement rela- 
tive to some of the principles discussed. The article is 
written for the interest of the Florida lawyer who 
might be casting not only for a remedy but a tribunal 
for that remedy in a case involving a statement of 
facts similar to the hypothetical case furnishing the 
basis of this review. It is hoped that an earnest en- 
deavor to present an impartial and assimilated review 
to this end and under these restrictions will be ac- 
cepted as apology for its length. 
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CONSIDERATION AND BURDEN OF PROOF 


By A. J. HILL, of the University of Miami Law School 


Consideration, in its various aspects, has been a 
fruitful source of academic and judicial controversy 
since its incorporation inthe body of the juridical 
structure. On principle, its application to the various 
elements of the law varies radically; within the sev- 
eral branches of jurisprudence, the opinions are and 
have been deplorably conflicting. Because of the ex- 
istence of this situation the legislative bodies have en- 
deavored to bridge the chasm of irreconcilability and 
consequent uncertainty by the enactment of statutory 
aids and by various efforts to codify the law. The ulti- 
mate aim of these efforts has been to provide the judi- 
ciary with additional tools with which to mold the law 
into a uniform mass and offer the pleader a means by 
which he may lighten his burden with the result in view 
of simplifying and facilitating the process of trial. The 
success of these multiform undertakings has been un- 
fortunately meagre; so meagre in fact that the associ- 
ation of the word success with the result is highly 
paradoxical. In many instances greater confusion has 
resulted from the legislative efforts than existed prior 
to the enactment involved. It is submitted, without dis- 
cussion at this point, that the reason for this failure in 
whole or in part is due to the fact that the legislators 
and the courts have failed to appreciate the real motive 
as well as the object of the various acts, particularly 
the Uniform Negotiable Instruments Act. The tendency 
seems to have been to dispatch the adjective law to the 
aid of the substantive law without logically proceeding 
with the task of standardizing the substantive law. The 
result is that recourse is continually had on appeal to 
the Common Law, the Law Merchant, and the statute 
and finally to a conglomeration of the three, with the 
attendant diversity of opinion. 


In order that any intelligent conclusion in the law 
may be arrived at it becomes advisable if not necessary 
to begin at the foundation of the particular legal en- 
tity and follow through step by step to the rule in the 
instant case. 


In the early days of the Common Law, the courts 
of England were required to give but slight attention 
to the element of consideration due to the notorious 
absence of written records of transactions. Land as 
well as chattel passed from hand to hand by actual or 
simulated physical delivery. With the breaking up of 
the large landed estates and the more universal acqui- 
sition of interests in land there arose the necessity of 
evincing the agreements executed as well as executory 
by a memorandum signed by one or both of the parties 
and/or by recording the substance of the agreement 
with certain designated officials. The genuineness and 
propriety of the transaction came to be symbolized by 


the formality incident to the attachment of the indi- 
vidual seal. Thus at an early date the céntractual ne- 
cessity for exchange of value, termed consideration, 
entered the courts clothed with a privilege—a compli- 
mentary ticket, so to speak—known as a presump- 
tion. It is interesting to note that the presumption in 
any case is a rule of SUBSTANTIVE LAW. (1) 

The Chancellor, at an early date, refused to at- 
tach the signification of the Common Law to the for- 
mality of the seal because of the frauds that were be- 
ing perpetrated under the guise of Bargain and Sale. 
Equity would thus require that the consideration be al- 
leged and proved and refused to grant relief to the pe- 
titioner until he had discharged that burden. Such was 
the status of the law in this regard at the time that 
Lex Mercatoria drifted into England. 

It is trite to say that countless erroneous deci- 
sions can be traced to a false conception of the Lex 
Mercatoria. Since the Law Merchant is the basic law 
of commercial paper, it is axiomatic that a proper un- 
derstanding of that law can only come after an under- 
standing of its origin. The Law Merchant came to Eng- 
land from the Continent as a supercargo of the trade 
caravans and continued to exist separate and apart from 
the law of England for generations after its immigra- 
tion. It lived in England, as in other parts of the world, 
on the vital principle of determined usage in business 
and consequently was predestined to continue in ex- 
istence. It is true that it existed rather than lived for 
its only guardians were the merchants who kept it 
alive in those self-governing and self-supporting trib- 
unals called “dusty foot courts.” Prior to the advent 
of the Law Merchant, a child of the Civil or Modern 
Roman Law, Admiralty had assumed jurisdiction of 
foreign bills and Equity had provided such relief as it 
might. This state of existence continued until there 
arose the need for a “sheriff” to uniformly enforce its 
mandates. Urged by this necessity and with “Strong 


- eredentials in hand” it knocked at the door of the 


Common Law and that Legal Lord of the Land admit- 
ted the supplicant. The petitioner could hardly hope 
for success without putting on the garb of the Common 
Law; the resulting mischief was that by adopting the 
form of pleadings and fictions of the Common Law, the 
Law Merchant came to be considered as a mere poor 
relation of the Common Law. Thus it was that the 
Common Law form of pleading was ingrafted upon an 
independent, parallel system of law; a system of law 
which occupied a field all its own, over which Common 


(1) See Wigmore on Evidence 2nd. Ed. Par. 2520 
Note 8. 
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Law has not and never had jurisdiction. This being es- 
tablished, “pure reason would require that appeal 
should be made to the custom and the law embodying 
the custom; in default of custom or law, then to be 
decided upon legal, though not necessarily Common 
Law reasoning consistent with the Law Merchant.” (2) 

Under Lex Mercatoria no consideration was ex- 
pressed or implied. A party was deemed to be “liable 
by the custom of merchants” and such was the form of 
the pleadings until the Common Law form was adopt- 
ed. Prof. Bigelow says in his treatise on Bills, Notes 
and Cheques: 

“The peculiar doctrine of consideration, dif- 
fering in manifestation from that of the Common 
Law arose at the very outset by reason of the 
fiction (above referred to). Consideration was 
stated in the fiction, and (the allegation not being 
traversible) therefore did not require proof. In 
later times the fiction was dropped, and the al- 
legation simply ran ‘that the defendant became 
liable by the custom of merchants.’ That allegation 
was in turn dropped and a short statement of 
consideration finally took its place, where it has 
remained.” (3) 

The result has been that the production of the 
instrument raises against the party to it, whether 
maker, drawer, acceptor, or indorser, where the instru- 
ment is negotiable, a presumption that the transaction 
was supported by a valuable consideration.(4) The 
Negotiable Instrument enjoys under the Common Law 
form a distinction and privilege not known to any other 
instrument not under seal, i.e., a presumption of con- 
sideration. This presumption differs again from the 
Common Law in that it is not a conclusive presumption 
but may be inquired into at least between original 
parties to the instrument.(5) Section 24 N. I. L. is 
declaratory of the law merchant with the exception 
that the word “negotiable” is inserted in the N. I. L. 
Florida has adopted the above section verbatim as 
have all states with the exception of Georgia, which 
state has substituted “been” for “become” in the last 
line of the Section. (6) 

Since consideration may be either executed or 
executory, there must logically exist a distinction be- 
tween want and failure of consideration. This distinc- 
tion has not been given attention in the courts of the 
United States except in sporadic instances.(7) Since 
the N. I. L. has settled the matter and erased the dis- 
tinction as all states have enacted this particular Sec- 
tion, it is not necessary to further refer to any academ- 
ic distinction. (8) 

The burden of proof, once attached, never shifts 
but continues to the end of the trial. This so styled 
academic rule is frequently overlooked or carelessly 
misstated in the courts. This may or may not result 
in harm. The burden of continuing with the evidence 
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shifts from time to time during the trial, but the ul- 
timate burden of proof never shifts, and consequently 
no act of either party can bring about an impossible 
result. (9) 

It is pertinent to observe here that sound logic 
does not determine commercial policy of necessity, and 
while it is interesting to note the effect of resorting to 
principle in any given case, it must be constantly 
borne in mind that the necessities of trade and busi- 
ness frequently demand a departure from sound, legal 
reason. It would lengthen this paper materially to am- 
plify this statement by copious citation. It will suffice 
to say that such departure is a matter of common 
knowledge and as such needs no proof. Such a depart- 
ure from logic exists in regard to the burden of proof 
of consideration. There exists a real conflict at this date 
in regard to this question; a conflict due to particular 
state statutes in some instances and in others to a fail- 
ure to abide by the plain mandates of the N. I. L. It is 
contended that this conflict would entirely disappear 
were the courts to adhere to the N. I. L. Prof. Williston, 
in his work on the law of Contracts, Par. 108, says: 

“Under sections 24 and 28 of the N. I. L. it 
seems clear that whatever the law might have 
been previously, the burden is now thrown on the 
defendant, not only of introducing some evidence 
of lack of consideration, but of ultimately estab- 
lishing such lack by a preponderance of evidence.” 

This statement by Prof. Williston is the statement 
of the view taken by the decided weight of authority 
in the United States. The following cases decided since 
the adoption of the N. I. L. so hold: 

N. C.—73 S. E. 999, Columbian Conservatory vs. 
Dickenson. 

Ill.—175 Ill. App. 250, Harvey vs. Lee. 174 Ill. App. 
609, Cook Co. v. Pisano. 


(2) Bigelow on Bills, Notes and Cheques. 
(3) See Dunlop v. Silver Cases, 6-11. 


(4) This is probably true likewise of non-nego- 
tiable instruments. 


(5) See Greenlief on Evidence, Part IV. Par. 172. 

(6) Sec. 24 N. I. L. Every Negotiable Instrument 
is deemed prima facie to have been issued for a valu- 
able consideration and every person whose signature 
appears thereon to have become a party thereto for 
value. 

(7) See Ginn v. Dolan, 80 Ohio State 121, 90 NE 
141, 135 Am. St. Rep. 761. 

(8) See Note 6. See 9 Cornell L. Q. and contra 
Piner v. Brittain, 81 SE 462 for discussion as to pre- 
sumption under the law merchant in regard to non- 
negotiable instruments. 

(9) Richardson On Evidence, 3rd Ed. Par. 186. 
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Iowa—143 N. W. 1087, 50 LRANS 841, Brokaw 
v. McElvoy. 

Ariz.—156 Pac. 83, Harley v. Wilky. 

La.—68 S. 194, Teutonia Bank & Trust Co. v. 
Buhler. 

The above cases did not cite the N. I. L. 

Iowa—157 N. W. 139, 140, In re: Estate of Chis- 
more. 

Ark.—199 S. W. 897, Johnson v. Ankrum. 

Colo.—227 Pac. 829, Hickman-Lunbeck Gro. Co. v. 
Hager. 

Del.—114 Atl. 610, Ajax Rubber Co. vs. Rath- 
acker. 

Kan.—229 Pac. 67, Drake vs. Seck. 

Md.—109 Atl. 67, Dever v. Silver. 99 Atl. 973 
(Leading Case) Shaffer v. Bond. 

Minn.—179 N. W. 644, Long v. Conn. 

N. Y.—109 N. Y. Supp. 818, Joveshof v. Rockey. 

Tex.—262 S. W. 886, Ballard v. Breigh. 

Vt.—126 Atl. 498, Alexander v. Chevalier. 

Wash.—224 Pac. 930. Gleason v. Brown. 

N. D.—199 N. W. 930, First State Bank v. Radke. 

The above cases cited the N. I. L. 

The following cases held that the burden rests 
on the plaintiff: 

Mass.—80 N. E. 489. (Not citing N. I. L.) Lom- 
bard vs. Bryne. 

N. Y.—198 N. Y. Supp.:445, In re: Van Vranken’s 
Estate. (Cited Sec. 24 but not Sec. 28). 

Pa.—87 Atl. 841, First Nat. Bank v. Paff. (Did not 
cite N. I. L.) 

N. D.—161 N. W. 560, Holbert vs. Weber, (Did 
note cite N. I. L.) 

Idaho—200 Pac. 122, Casey v. Empey. 

N. M.—190 Pac. 1018, Citizens Nat. Bank v. Bean. 

Utah—130 Pac. 774, Hudson v. Moon (Not citing 
Sec. 28, N. I. L.) 

Va.—119 S. E. 277, Good v. Dyer (Not citing Sec. 
28, N. I. L.) 

See Brannon’s Neg. Inst. Law. Sec. 24 and 28 and 
annotations. 

It will be noticed that practically every case that 


has taken the view that the plaintiff must shoulder the © 


burden of proof has not been decided upon Section 28 
N. I. L. The writer can see no way of avoiding the plain 
language of Section 28 which states: 

‘ “Absence or failure of consideration is mat- 

ter of DEFENSE as against any person not a hold- 

er in due course.” 

The want or failure is matter of defense. The de- 
fense is an affirmative one and rules of evidence re- 
quire party taking the affirmative to assume the bur- 
den of proof. There seems no other conclusion but that 
the defendant must carry the burden, otherwise the 
words are meaningless. 

The well reasoned case of Shaffer v. Bond, 99 Atl. 
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973 is a leading case in which the authorities pro anc 
con are considered at some length, and the rule there- 
in laid down is the decided weight of authority. Since 
the distinction between want and failure of considera- 
tion has been abolished by the act, it follows that fail- 
ure and partial failure of consideration are likewise 
matter of defense and matter of defense pro tanto re- 
spectively. As to partial want of consideration, it would 
seem that the rule should apply to it in like manner, 
and it has been so held. (10) 

The Supreme Court of the State of Florida has 
consistently held that the burden of proof rests upon 
the Plaintiff, (Payee) in an action on a negotiable in- 
strument where Defendant (Maker) interposes a plea 
of want or failure of consideration. (10a) Our failure 
to follow the lead of the decided weight of authority 
has been apparently justified on the grounds of the 
existence of a peculiar statute, enacted in its present 
form in 1828. A careful scrutiny of that statute will 
indicate its twofold purpose, namely, to remove certain 
common law distinction between sealed and unsealed 
instruments and to prescribe a rule of pleading. Were 
it not for the existence of Section 4330 C. G. L. Flor- 
ida 1927 (the statute above referred to) the writer en- 
tertains no doubt but that the Supreme Court of Flor- 
ida would have construed the Law Merchant and sensed 
the needs of business to the end that the burden of 
proof would have been uniformly placed upon the de- 
fendant in such actions. 

Under Section 4330 C. G. L. 1927 the following 
cases have declared the rule that the burden is upon 
the Plaintiff to prove consideration for a negotiable 
instrument: 

White v. Camp, 1 Fla. 109; 

Southern Life Insurance Co. v. Cole, 4 Fla. 359; 

Prescott v. Johnson, 8 Fla. 391; 

Reddick v. Mickler, 23 Fla. 335, 2 So. 698; 

Smith v. LeVesque, 25 Fla. 464, 6 So. 263; 

McCallum v. Driggs, 35 Fla. 277, 17 So. 407; 


(10) Sharp v. Sharp, 4 Ohio App. 418. 

(10a) The writer has had in mind throughout 
this article, unless otherwise indicated specifically, the 
problem involved in actions between the payee and the 
maker of a negotiable instrument. It has not been con- 
sidered necessary nor desirable to take into consider- 
ation the case involving indorsees and/or other holders. 
When the major problem is solved the rights of other 
parties than the original parties will not present any 
difficulty. The only remaining inquiry will be whether 
subsequent parties are bona fide holders or not. If they 
are, the defense of want or failure of consideration can- 
not be made to their claim; while the same rule that 
applies to the original parties will likewise apply to 
those non-bona fide parties. 
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Wilson v. Maddox, 121 So. 805 (Decided April 6 
1929). 

It is submitted that the decisions rendered in 
those cases which were reviewed subsequent to 1897, 
the date upon which the Florida Legislature enacted 
the various sections of the Uniform Negotiable Instru- 
ments Acts into the Statutes, were based upon an er- 
roneous application of the existing statute law in this 
State. (10b) 

The ‘writer’s ground for this statement is that 
Sections 6784 and 6788 render Section 4330 inapplic- 
able to Negotiable Instruments. We must now turn to 
a consideration of these three sections. 

Section. 4330, C. G. L. of Florida, 1927, was en- 
acted by the Legislature of the State of Florida in 
1823 and revised in part in 1828 and exists at this date 
in the following language: 


“DENIAL OF EXISTENCE AND WANT OF 
CONSIDERATION, ETC. OF CERTAIN INSTRU- 
MENTS.” 


All bonds, notes, covenants, deeds, bills of 
exchange, and other instruments of writing not 
under seal, shall have the same force and effect 
(so far as rules of pleading and evidence are con- 
cerned) as bonds and instruments under seal. 

The assignment or indorsement of any such 
instruments of writing shall vest the assignee or 
endorsee with the same rights, powers and capaci- 
ties as might have been possessed by the assignor 
or endorser. And he may bring suit thereon, and it 
SHALL NOT BE NECESSARY FOR THE 
PLAINTIFF IN ANY SUIT UPON AN INSTRU- 
MENT ASSIGNABLE AT LAW TO SET FORTH 
IN THE DECLARATION THE CONSIDERA- 
TION UPON WHICH THE INSTRUMENT WAS 
GIVEN, OR UPON WHICH SUCH ASSIGN- 
MENT OR ENDORSEMENT WAS MADE, NOR 
TO PROVE SUCH CONSIDERATION OR THE 
EXECUTION OF SUCH INSTRUMENT, UN- 
LESS THE SAME SHALL BE IMPEACHED BY 
THE DEFENDANT UNDER OATH.” 

Section 6784 of the C. G. L. of Florida, 1927, 
states: 

“Every negotiable instrument is deemed 
prima facie to have been issued for a valuable con- 
sideration and every person whose signature ap- 
pears thereon to have become a party thereto for 
value.” 

Section 6788 of the C. G. L. of Florida, 1927, 
states: 

“Absence or failure of consideration is MAT- 
TER OF DEFENSE AS AGAINST ANY PER- 
SON NOT A HOLDER IN DUE COURSE: AND 
PARTIAL FAILURE OF CONSIDERATION IS A 
DEFENSE PRO TANTO, whether the failure is 


an ascertained and liquidated amount or other- 

wise.” (11) 

It requires scant comment to establish the fact 
that the object of Sections 4300 and 6784 are identical 
insofar as negotiable instruments are concerned, and 
to the extent that Section 6784 applies; that object be- 
ing the placing of unsealed instruments on an equal 
footing with sealed instruments insofar as pleading 
and evidence are concerned. There has been some dif- 
ference of opinion as to whether this result was ac- 
complished by elevating the unsealed instrument to the 
plane of the sealed instrument or by depressing the 
sealed instrument to the plane of the unsealed instru- 
ment. As this appears to be idle discussion and un- 
necessary of solution the writer will indicate no more 
than his modest opinion relative thereto. The first view 
is believed to be preferable. It is obvious that Section 
4330 was not intended for the sole purpose of prescrib- 
ing rules of procedure for negotiable instruments; it is 
a broad statute embracing all instruments in writing 
and enacted for the purpose of erasing the old dis- 
tinction between sealed and unsealed instruments. It 
is likewise obvious that Section 6784 was enacted 
for the special purpose of placing negotiable instru- 
ments alone on a parity with sealed instruments, in- 
sofar as presumption of consideration is concerned. The 
inquiry naturally presents itself: If there is already a 
statutory provision for negotiable instruments regard- 
ing their dignity as compared with sealed instruments, 
why cover the same ground by a subsequent statute? 
The answer appears to be that by enacting the vari- 
cus sections of the N. I. L. into the Florida statutes in 
1897 the legislature intended to provide for uniform 
treatment of negotiable instruments. 

Section 4330 provides, in the next to the last sen- 
tence, that it shall not be necessary for the plaintiff 
to set out in his declaration, nor to prove the execution, 
the consideration for which the instrument was given or 


(10b) The case of Powell v. English, 122 So. 217, 
decided May 18, 1929, as reported in the advance sheet 
of the Southern Reporter provided some excitement in 
that the Supreme Court indicated an intention to 
change the law in this regard. The first paragraph of 
the syllabus, which was referred to in the body of the 
opinion, was: 

“Defendant interposing plea of failure of con- 
sideration for note had burden to prove such de- 
fense by preponderance of evidence.” 

This excitement was not long lived, however, for 
the above paragraph and all reference to it in the 
body of the opinion does not appear in the permanent 
bound edition of 122 Southern at page 217, in the 
Powell v. English case. 

(11) Not in Bills of Exchange Act of England. 
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endorsed unless THE DEFENDANT SHALL IM- 
PEACH IT UNDER OATH. The practical result is that 
the defendant can unburden himself at the plaintiff’s 
expense by simply pleading under oath. 
The Wilson v. Maddox case and those cited in the 
opinion so held. 
It is needless to say that the Defendant would in 
the majority of cases enter his plea under oath. We 
need not resort to conjecture here because, by Section 
4318 C. G. L. of Florida, 1927 (Acts of 1828, Par. 26, 
and Acts of 1838, Par. 37), ALL PLEAS BY THE DE- 
FENDANT MUST BE UNDER OATH. The net result 
of the operation of Sections 4330 and 4318 is that in 
an action upon a negotiable instrument where Defend- 
ant pleads want or failure of consideration the burden 
is upon the Plaintiff to prove the consideration. 
Section 6788 provides that absence or failure of 
consideration is MATTER OF DEFENSE. It has been 
shown satisfactorily, it is hoped, that such a plea is an 
affirmative plea, the onus resting upon the party seek- 
ing to employ it. The benefit of the plea goes to the 
defendant and there appears no sound reason for per- 
mitting him to avoid the burden incident thereto. The 
- free circulation of negotiable paper is hampered by 
any other holding; counsel are continually beset with 
difficulties that tend to delay the process of orderly 
trial by a contrary holding. The exigencies of modern 
business require the application of the rule placing the 
burden upon the defendant. 
The Negotiable Instrument Law as embodied in 
the statutes is an act relating to substantive rights; 
Section 4330 is admittedly a statute prescribing rules 
of adjective law. Section 6788 was enacted in 1897; 
Section 4330 was enacted some seventy years prior to 
the enactment of the former act. The Section 43830 
does not pretend to concern itself solely with negoti- 
able instruments as such; the Section 6788 does con- 
cern itself with negotiable instruments alone. It is an 
adage of the law that where substantive law stands 
in conflict (and conflict need not amount to repug- 
nance) with adjective law, the latter must give way. 
Upon these grounds alone, it is submitted that Section 
4330 is rendered inapplicable in regard to negotiable 
instruments; by considering the intention of the legis- 
lative body in the enactment of Section 6788 it is be- 
lieved that there remains little reasonable doubt but 
that the intention, and expectation that the courts 
would so consider it to be their intention, was the adop- 
tion of the N. I. L. would cover the entire field and 
that all previous acts should be thus supplanted. 
The language of Judge Story, in his work on Prom- 
_issory Notes, in Sections 191 and 192, seems partic- 
ularly apropos of this discussion: 

“It is difficult to conceive, if we bear in mind 
the object and policy intended to be promoted by, 
as well as the entire scope and express provision 
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of the N. I. L., that the framers of that act ever 
intended to save and preserve unrepealed, as part 
of the law governing negotiable instruments the 
old English Statutes of 16 Caroline II, and 9 Ann. 
against gaming. On the contrary it was most clear- 
ly among the objects and purposes of that act to 
get rid of all such impediments and hinderances 
to the circulation of negotiable instruments as had 
been created by those old statutes, and to embody 
the entire law upon the subject as far as practic- 
able, into one well digested and consistent. act. It 
is true, as a general rule, that where there are 
two acts on the same subject, the rule is to give 
effect to both, if it can be consistently done. But 
if the two are repugnant in any of their provi- 
sions, the latter act, without any repealing clause, 
operates, to the extent of a repugnancy, as a re- 
peal of the first; and even where two acts are 
not in express terms repugnant, yet IF THE LAT- 

TER ACT COVERS THE WHOLE SUBJECT OF 

THE FIRST, AND EMBRACES NEW PROVI- 

SIONS, PLAINLY SHOWING THAT IT WAS 

INTENDED AS A SUBSTITUTE FOR THE 

FIRST ACT, IT WILL OPERATE AS A REPEAL 

OF THAT ACT. (12) 

It is not any longer a forensic question that the 
legislature intended to cover the whole of the subject 
of negotiable instruments by the adoption of the Uni- 
form Negotiable Instruments law. If that intention has 
been carried out, and the writer believes that it has, it 
then behooves the court to give effect to that inten- 
tion and to disregard any prior legislation which is 
either inconsistent with the act or which covers the 
same ground, particularly in a manner which indi- 
rectly at least nullifies the effect of the latter act. That. 
which cannot be done directly cannot be done indi- 
rectly ; the burden of proof as to consideration cannot, 
under Section 6788, be placed upon the plaintiff, how 
then can there be any justification for applying Sec- 
tion 4330 and doing indirectly in all cases that which 
could not be done directly. 

In the final analysis the courts and the profession 
must look to the Law Merchant and the law embody- 
ing that custom and in so doing it is believed that 
they will be forced to conclude that the free circula- 
tion of commercial paper and the orderly process of 
trial demands that a party who puts such paper into 
circulation carrying with it, as it does, notice to the 
world that he issued it for a valuable consideration, is 
precluded from availing himself of the defense to a 
recovery on that paper without shouldering the burden 
or proving that he did not in fact receive a valuable re- 
turn or that such value has failed en toto or in part. 


(12) See Daviss v. Fairbairn, 11 L. Ed. 760; U.S. 
v. Tynen, 20 L. Ed. 153. 
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ACCEPTANCE OF DEPOSITS BY BANKS WHEN INSOLVENT 


By L. D. COVITT, University of Miami Law School. 
(This article is intended as one of a series dealing with related phases.) 


I. Introductory. 

Bank deposits may be of two kinds—general and 
special. The legal relationship arising out of these two 
kinds of deposits is different. In the case of the gen- 
eral deposit, it is that of debtor and creditor, while 
in the case of the special deposit it may, technically, 
be either bailor and bailee, principal and agent, or 
trustee and cestui que trust.(1) Under the debtor and 
creditor relationship title to the res passes instantly 
with the deposit to the depositee, the latter being free 
to deal with it as he chooses and becoming liable to the 
depositor to an equivalent amount. The depositor in 
his turn becomes a general creditor. Under the bailor 
and bailee relationship, title to the res does not pass 
to the depositee, but only possession, and presumably, 
like in cases of bailment of chattel, other than money, 
a general lien on the res will result in favor of the 
bailee, to hold the res as security for payment of 
charges that may grow out of the contract of bail- 
ment. Under the principal and agency relationship, 
technically, neither title nor possession passes to the 
agent, but only custody. The agent can do no more 
than what express or implied authority from the prin- 
cipal will permit him to do, nor has he in point of 
theory even a lien on the res, as to support the 
latter possession would be necessary, and that he would 
not have, if the res comes to him from the depositor di- 
rectly, or where the res has been first reduced to the 
possession of the depositor.* Under the trustee and ces- 
tui que trust relationship, the legal title passes to the 
trustee, while the equitable title rests in the cestui que 
trust. In either of the three last above named rela- 
tionships the res itself, in its original or changed 
form, and the proceeds when converted into money 
and same can be traced(f), must be preserved and 
kept intact, and will, except as against a 3d party 
who is a bona fide purchaser for value without no- 
tice, put the depositor in the position of a preferred 
claimant. 

There is no set criterion by which a deposit may 
be determined to be general or special. To be sure, 
in a final analysis it is the mutual intent as ascer- 
tained from either express provisions and agreements, 
or implied from the nature of dealings and conduct of 
the parties, and the custom prevailing in the locus in 
quo, that governs, but, except for express provisions 
and agreements, when it comes to consider the above 
media by way of making out or construing the in- 
tent courts widely differ, particularly so when deal- 
ing with commercial paper. 

Thus, if matured or demand paper is indorsed 


to a bank “for collection” or “for deposit’’, the deposit 
is said to be, presumptively at least, a special de- 
posit, and the bank will not become a debtor until 
the paper is paid. And a like presumption is said to 
obtain, if such a paper is indorsed “for deposit to the 
credit of” the depositor. But if such paper be indorsed 
“for collection and credit”, the above presumption has 
not been applied by some courts, and the bank was 
treated as a debtor from the time the deposit was 
made.(2) Again, if matured or demand paper is in- 
dorsed in blank, without anything more, and if credit 
be given at the time of the deposit to the depositor, 
there are decisions holding both ways, the majority, 
that the bank becomes at once a debtor, while in others, 
it becomes only a special depositee or trustee. (3) 
Collection, by the weight of authority, has been 
held to change the legal relation of the parties, mak- 
ing the depositee a debtor as soon as the paper is col- 
lected on and credited, irrespective of the nature of 
indorsement.(4) But, even after collection, sometimes 
by undue refinement, the mere use of a particular 
word or words by way of direction, although done 
perhaps inadvertently, has been seized upon by some 
courts in deciding one way or another. Thus, if paper 
be sent “for collection and remittance’, it was held 
collection will not terminate the special deposit.(5) So 
also if the indorsement is “for account” or “for col- 


lection and return’.(6) On the other hand, when di- . 


(1) Collins v. State, 33 Fla. 429, 15 So. 214 (1894), 
and authorities cited; Camp v. Ist Nat. Bank, 44 Fla. 
497, 33 So. 247 (1902); Miami v. Shutts, 54 Fla. 462, 
51 So. 929 (1910). 

*The word custody as used above has reference 
to either of the two situations last named. 

(f)—As to what constitutes sufficient tracing 
will appear from the discussion in II. 

(2) See note in Prof. Scott’s “Selected Cases and 
other Authorities on the Law of Trusts” (1919), p. 
66, and cases cited; see also Nyssa Arcadia Drainage 
District v. lst Nat. Bank, etc., 3 Fed. (2d), 648 (1925). 

(3) Scott’s Cases, supra, pp. 66-67; also Holloway 
v. Dykes, 29 Fed. (2d), 430 (1928). 

(4) Scott’s Cases, supra, P. 67; also Raynor v. 
Scandinavian, etc. Bank, 210 Pac. 499, 25 A. L. R. A. 
716 (1922); State v. Banking Corp., 251 Pac. 151 
(1926); Walker v. McNeil, 68 Fla. 181, 66 So. 994 
(1914), latter holding trust because not yet collected. 

(5) Scott’s Cases, supra. p. 68. 

(6) Nyssa Arcadia, etc., v. Ist Nat., etc., supra, 
note 2. 
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rected “forward draft to me for balance less your 
fees”, it was held that the collecting bank will become 
a debtor to the owner of the note as soon as collec- 
tion is.made, the court construing the word “draft” 
as indicative of an intent on the part of the sender 
not to make the money collected a special deposit. (7) 
So also where marked “for collection and credit’’,(8) 
or “for collection or return”.(9) It would seem that, in 
the view of the latter courts, the deposit should be 
general in those cases even before collection, since 
ultimately it is the intent that determines it, and 
if the use of the word ‘draft’, for instance, is in 
itself, sufficient to indicate an intent not to make 
the money a special deposit after collection, why should 
not the same intent control from the very time of de- 
posit? Just as by analogy the reverse situation, like the 
use of the word “remit”, was construed as indica- 
tive of an intent to continue the deposit as a special 
deposit even after collection. (10) 

The nature of dealings between the parties and 
custom has been also treated ambiguousiy by the 
courts. Thus, in one federal case the court has this 
to say: “The practice, which has grown up among 
banks, to credit such deposits at once to the account 
of the depositor, and to allow him to draw against 
them before the collection has been made, is reck- 
oned by the ablest text writers, a mere gratuitous 
privilege, which does not grow into a binding legal 
usage.” (11) In light of the above, apparently a mere 
deposit of a check by a customer will not pass title till 
collected, despite customary dealing on a basis of cash. 
Other cases, on the other hand, are of the opposite ef- 
fect. In lst National Bank of Elkhart v. Arm- 
strong,(12) for example, the court disregarded the in- 
dorsement “for collection for the First Nat. Bank of 
Elkhart” and held, because of customary dealing and 
understanding between the two banks to credit the de- 
posits as cash, subject to payment, and to allow draw- 
ing against such deposits, title to the deposits passed 
to the collecting bank immediately, and the forwarding 
bank had the rights of a general creditor only. 

An overdrawn account is generally held to cause 
passing of title to paper deposited for collection, (13) 
that, though, perhaps more because of constituting a 
bona fide purchase for value, without notice, i.e. in 
jurisdictions where antecedent debts are sufficient to 
satisfy ‘‘value’. 

Outward expressions and acts, although taken gen- 
erally as determinative of intention, yet the decisions 
as to that too are not uniform, especially where one 
party does the act. Thus, a deposit made and kept 
apart by the bank, was held not to be a special deposit 
in a majority of cases, on the ground that the inten- 
tion to treat it as a special deposit was undisclosed and 
unknown to the depositor and is therefore lacking in 
consent and mutuality of intent,(14) although it would 
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seem where the keeping apart is for the benefit of the 
depositor, consent on his part should be presumed, as 
has been generally held with regard to gifts and 
trusts. 

The necessity of construction and the accompany- 
ing difficulties attendant upon deposits of commercial 
paper is generally obviated where the deposits are 
in cash, and they may be said to stand in the same 
position as deposits by paper after collection, which 
by the majority will ordinarily pass title from the time 
of receipt, subject to the qualifications indicated above, 
and those to be indicated post. 

II. The Effect of Insolvency. 

The leading case with regard to the effect of in- 
solvency, for the past 40 years, is St. Louis and S. F. 
Railway Company v. Johnson.(15) The case may be 
said to have firmly established the general rule fol- 
lowed since by far the great majority of jurisdictions 


(7) Sayles v. Cox, 95 Tenn. 579, 32 S. W. 626, 
32 L. R. A. 723 (1895), citing Aking v. Jones, 93 
Tenn. 353, 27 S. W. 669 (1894); see also Morse on 
Banks and Banking, 5th ed., Sec. 305. 


(8) Nyssa Arcadia, etc., v. lst Nat., etc., supra. 


(9) State v. McKinley Co. Bank, 252 Pac, 980 
(1927). 


(10) Scott’s Selected Cases, supra, p. 68. 

(11) Balbach et al. v. Frelinghuysen, 15 Fed. 683 
(1883), citing Morse on Banks and Banking, Chapter 
on Collections, p. 427; See also St. Louis & F. Ry. Co. 
v. Johnston, 133 U. 8S. 566, 33 L. Ed. 683, 10 Sup. Ct. 
Rep. 390 (1889), reversing 2 Blatchf, 489, 27 Fed. 246 
(1886). Similar in effect is lst Nat. Bank v. Arm- 
strong, 42 Fed. Rep. 193 (1899), where the court gave 
more weight to the words “for collection” used in the 
indorsement, and the words “subject to payment” used 
in the crediting of the deposit, than to the customary 
dealing between the parties, by which the paper would 
be credited to the depositor immediately upon de- 
posit and would become at once subject to draft and 


interest on daily balances. 


(12) 39 Fed. 231 (1889). Of like effect is Frank- 
lin County Nat. Bank v. Beal, 49 Fed. 606 (1892), ex- 
cept that in the latter case the indorsement was “for 
collection and credit”. The use of the word “credit” 
may be of some significance in showing an intent to 


pass title (Nyssa, Arcadia, etc., v. Ist Nat., etc., supra, 
note 2). 


(13) See note to Sayles v. Cox, 32 L. R. A., p. 715, 
and Balbach, et al. v. Frelinghuysen, supra, note 11. 

(14) Washington, etc. Manuf. Co. v. Duke, 126 
Wash. 510, 218 Pac. 232, 37 A. L. R. A. pp. 615-17 
(1923), and collected cases pro and con. 

(15) Note 11, supra. 
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in this country.(16) The rule referred to is that a gen- 
eral deposit made at a time when a bank is hopelessly 
insolvent, known to its officers to be such, and the de- 
positor knowing nothing of it, the money thus received 
will be a fraud on the depositor and will raise a trust 
entitling him to reclaim the deposit or its proceeds. 
The court cites with approval several N. Y. cases hold- 
ing to the same effect, and pointing out that it is set- 
tled Jaw in the case of an ordinary trader, who knows 
he is hopelessly insolvent and will have to fail in busi- 
ness, if he should accept property from some one in- 
duced by his apparent prosperity, it will constitute an 
act of cheating and fraud, and that the rule is more 
rigid in the case of bankers, because of the faith and 
confidence reposed in them, and the great disaster that 
such dishonest dealings on their part might cause to 
the public. 

It is noteworthy to mention that in that case the 
deposit was by draft, which was not collected at the 
time the bank closed its doors, and although the court 
favored the view that the mere crediting of the draft 
on the books of the bank and allowing to draw against 
it, did not pass title to the bank, so that there was 
ground to rest the decision in that case on the theory 
that the bank was agent of the depositor, still the 
court preferred to decide it rather on the ground of 
fraud. 

Suggestion has been made that the courts have 
adopted different theories with regard to the legal op- 
eration of the above rule. With some courts it would 
seem, the acceptance of deposits in knowledge of hope- 
less insolvency is characterized as such a fraud as will 
entitle the party to rescind the transaction and recover 
the deposit, thus implying that title has passed, but 
making it voidable at the will of the depositor; with 
others, the effect of the fraud is not to pass title at all, 
so that the property to the deposit is said to remain in 
the depositor subject to his order, the banker presum- 
ably standing in the position of bailee or agent; others, 
again, adopt the view that the fraud will create a trust 
ex maleficio. (17) 

While that is generally true, it must be said, that 
the courts often do not seem to be clear or conscious 
of as to which one of those theories they prefer, and 
use language which shows confusion of them. Thus, in 
one case the court says: “The reception of the money 
and checks, under such circumstances was a fraud upon 
the plaintiff, and entitled him to rescind the transac- 
tion, and recover back the deposit from the bank. The 
keeping of the bank open, and the conducting of its 
business in the usual manner, constituted a represen- 
tation to its customers of the solvency of the bank, 
upon which they had the right to rely; and, if the 
bank was known to be insolvent by the officers who 
were charged with its management, the concealment 
of that fact from a person about to make a deposit 
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would constitute a fraud upon him. The title acquired 
by the bank to the money and checks deposited under 
such circumstances would be voidable at the election 
of the depositor, who would bring suit to recover his 
deposit without any previous demand. The bank would 
become a trustee ex maleficio, and would hold the de- 
posit for the use of the depositor and subject to the 
right of reclamation.” (18) 

The court here it is seen relies both, upon the 
idea of rescission, which necessarily rests or presup- 
poses title to have passed, and also the idea of trust 
ex maleficio, which in point of theory would presup- 
pose a split of title, the legal title resting in the bank 
as trustee, while the equitable title, in the beneficiary 
or the depositor in this case. Of like import are oth- 
ers. (19) 

However, whichever be the theory relied upon, the 
legal effect is the same in all. Under the one or the 
other theory the depositor would have a right to the 
recovery of the whole of the deposit without having to 
come in and share pro rata as a general creditor (other 
conditions to be discussed later being satisfied), except 
perhaps so far as the question of the election of reme- 
dies is concerned.* 

The practical application of the general rule, al- 
lowing recovery of the whole deposit, requires the pres- 
ence of certain conditions, and these in turn have given 
rise to considerable refinement and controversy by the 
courts. 

These conditions are: The bank must be hopeless- 
ly insolvent; the officers of the bank must have knowl- 
edge of the insolvency; the funds must be capable of 
identification or tracing; they must not have come into 
the hands of a bona fide purchaser for value, without 
notice. Most, if not all of the controversy wages on the 
construction of those conditions, the current of author- 


(16) See Annotation to Winifred Steele v. Allen 
et al.; Simon Rosen et al v. Same; Myer T. Ornstein 
v. Same; Samuel Ornstein et al. v. Same, 30 A. L. R. 
134 N. E. 4d, 1206 (1922), giving copious citations for 
the various states, Canada and England, adhering to 
same rule. 

(17) See annotation in 20 A. L. R., pp. 1210-11. 

(18) Wasson v. Hawkins, 59 Fed. 233 (1894). 

(19) Lake Erie & W. R. Co. v. Indianapolis Nat. 
Bank, 65 Fed. 691 (1895), adopting view of Wasson 
v. Hawkins, supra; Quin v. Earle, 95 Fed. 731 (1899) ; 
Richardson v. N. Orleans Coffee Co., 102 Fed. 787 
(1900), confusing agency & trust; Butler v. Western 
German Bank, 159 Fed. 117 (1908), failing to pre- 
serve like distinction with regard to question of inter- 
est on the deposit; Brennan v. Tillinghast, 201 Fed. 615 
(1913) ; Hutchinson v. Nat. Bank of Comm., 145 Ala. 
196, 141 So. 143 (1906). 

*That question will be treated separately later. 
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ity favoring a liberal construction, the minority, a 
strict construction. 

For the purpose of convenience in the discussion 
of the merits of the two respective views, we propose 
to take some representative cases embodying most if 
not all the arguments in favor of the stricter view, and 
by subjecting same to thorough scrutiny and analysis, 
come to some conclusion as to the comparative sound- 
ness of either view, and then to indicate our own po- 
sition. One case particularly suggests itself as a con- 
venient medium. The case in mind is Perth Amboy Gas 
Light Co. v. Middlesex Bank. (20) 

In that case several claims of a rather mixed na- 
ture, were presented to the receiver, asking prefer- 
ence, on the ground that they were received shortly 
before the bank closed, and after its insolvent condition 
was or should have been known to its officers. The un- 
disputed facts in that case showed that the bank was 
actually insolvent for several months prior to its clos- 
ing, due to abstractions and systematic robbing by the 
cashier for a period of several years. None of the other 
officers had actual knowledge of the cashier’s doings, 
but the Middlesex Bank (bank in question here) kept 
its account with a New York Bank, the latter sending 
monthly statements of balances to said Middlesex Bank, 
and an examination of these balances or reconcile- 
ment sheets would have easily revealed a large over- 
draft with said N. Y. bank, as a result of which the 
Perth Amboy bank became insolvent. No such exam- 
ination was ever made by any of the officers of the 
bank, nor was any inquiry made as to how the in- 
solvent bank stood with the N. Y. bank. 

Another circumstance showing great negligence 
on the part of the officers of the insolvent bank, was 
the fact that the bank examiner has continually called 
attention of the president of the bank to serious ir- 
regularities by the cashier, and these were only part- 


ly corrected, but nothing done in the way of exercising | 


greater vigilance over the actions of the cashier. 

We are not concerned with the final disposition 
by the court of the various claims, but rather with the 
view taken by the court with regard to the elements 
of knowledge and tracing. With regard to the former, 
the court took the view that the knowledge of the 
cashier, being himself a wrongdoer would ‘not be im- 
puted to the other officers, that the negligence of the 
president and other officers, pronounced and gross 
as it was under the circumstances as above related, 
would not be sufficient to bind them, that nothing 
but actual knowledge and fraud would do, the court 
expressing it thus: “In cases where the result of the 
contract is that of lending and borrowing, the matter 
is closed when the deposit is made, and the depositor 
can, in case of insolvency, reclaim his deposit, as 
against the general creditors of the bank, only upon 
certain conditions: First, he must show that the offic- 


ers of the bank, who transacted the business with him, 
knew of the insolvent condition of the bank at the 
time they accepted his deposit, and were guilty of 
actual fraud in accepting it’’,(21) and again..... 
“Tam of the opinion that it is actual, as distinguished 
from constructive fraud, and culpable negligence, that 
is necessary in order to maintain the appellant’s 
cases.” (22) 

On the subject of tracing the N. J. court takes also 
a strict view. While recognizing the modern tendency 
of not requiring that the identical coins or bills de- 
posited be capable of identification, it would still re- 
quire that the original deposit be present in the general 
mass at the time the assets of the bank are placed into 
the receiver’s hands. “And if it appears,” says the court, 
“that his deposit was in cash, and that the very money 
that he deposited was in the vaults of the bank at the 
time it closed its doors, and came necessarily into the 
hands of the assignee or receiver, he may reclaim it, 
although he may not be able to identify the very coin 
or bills which composed the deposit. This last is an 
extension of the rule as it formerly stood. The reason 
of it is that it is clearly proven that the assets of the 
bank are actually increased by the amount of the de- 
posit, and that the very cash came to the hands of the 
receiver or assignee.” (23) And again, in negativing the 
contrary effect of certain dicta used by Justice Brad- 
ley in Frelinghuysen v. Nugent, the court says: “I do 
not understand the language of the learned Judge to 
bear the interpretation put upon it by the counsel of 
the appellant creditors. I do not think he meant to 
say that there could be what he calls ‘a charge upon 
the entire mass’, unless it appeared affirmatively that 
the identical contribution to the mass still remained a 
part of it.’ (24) 

The view of Judge Pitney, who decided that case, 
although professed by him as being consonant and in 
agreement with the general rule, is in reality a de- 
parture from it, and cannot be supported on logic, 
principle, or weight of authority. 

Logically and practically, if the Pitney view of 
actual fraud, aside from actual insolvency, and an af- 
firmative showing that the identical money deposited 
was still in the coffers of the bank when it came into 
the hands of the receiver be espoused, it will be nigh 
impossible to ever recover funds deposited, except in 
two classes of cases, namely, either where the deposits 
are in the form of commercial paper and collection on 
those was not made till after the receiver assumed 
control, or, if by cash, that it be deposited at the very 
last on the day the bank closed for good; for if it be 

(20) 6 N. J. Eq. 84, 45 Atl. 704 (1909). 

(21) Idem, P. 707. 

(22) Idem, P. 709. 

(23) Idem, p. 707. 

(24) Idem, p. 708. 
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deposited at ever so short an interval of time before 
the bank failed, even though it be a few minutes, there 
would be no better way of proving affirmatively that 
the depositor’s money was still there, than if the de- 
posit had been made sometime before, since in actual 
banking operations banks keep on paying out money 
till after the doors are closed, and how will the de- 
positor be able to show that his money was not paid 
out towards the very last? In fact it is more likely 
to be, since money received later will more likely be 
placed on top of other money and for that very reason 
more likely be paid out first. At any rate, the diffi- 
culty of establishing by affirmative evidence that it 
was still there after the paying out of money ceased, 
would still be just as great. 

On the other hand, if the deposit in question be 
unmixed with other money, either because being re- 
ceived last no time was had by the teller to make an 
entry of it on the books of the bank, or because the 
teller on the last day was instructed by the cashier 
or other officer to set aside all deposits made on that 
day, because of the expected closing, and likewise as 
to checks or other paper remaining uncollected till 
after bank closed, if that be the case, as to either of 
those, there would be no necessity to resort to the 
trust idea, (which is what Judge Pitney speaks of) to 
recover the whole of the deposit, as under those cir- 
cumstances, in accordance with technical distinctions 
made above, title would never pass to the bank, the lat- 
ter occupying the position of a mere bailee as to the 
cash, and agent or bailee as to the paper. To be logical, 
therefore, one must either reject the trust ex maleficio 
theory altogether in such cases, or if adopted, must 
give it wider scope and application. Under the view tak- 
en in the Perth Amboy case, there would hardly be any 
actual use for it. 

On principle and authority, too, the Pitney view is 
not sound. It savors somewhat of the old rule in Clay- 
ton’s Case, (25) the applied effect of which is to make 
it necessary like in the instant case, that funds wrong- 
fully mixed be present in the common mass before a 
trust would attach, but the main feature of the rule in 
that case, that which at least gives it practical utility 
and resilience, is lacking in the Pitney view. By the 
Clayton Case rule money first deposited would be first 
paid out. That feature practically applied would ensure 
recovery to all depositors whose deposits were made 
later in point of time, in so far and to the extent that 
there is money left at the bank when placed into the 
hands of a receiver or liquidator, and no affirmative 
evidence on the part of such depositors would at all be 
necessary. Not so with the Pitney view. It virtually 
then embodies the undesirable feature of the Clayton 
Case rule, minus what one may call its saving grace, 
as a practical measure. 

But with or without this saving grace, the Clayton 


Case rule in all its aspects has since been repudiated 
and replaced by the rule of In re Hallett’s Estate. (26) 
That case is now recognized as a leading authority on 
the question of tracing, and has been followed both in 
England and U. S. By the rule In re Hallett’s Estate 


all money when fraudulently mixed with other money, 


becomes impressed with a trust. and so that when sub- 
sequently money is paid out of the mixed mass, it will 
be appropriated to that part which may be legally dis- 
bursed, the court proceeding on the idea that the trus- 
tee is honest rather than dishonest and will be pre- 
sumed to pay out money that he may properly pay out 
and not that belonging to someone else. All that would 
be necessary under that rule is that there always be an 
amount in the bank equal to or greater than that 
claimed by the depositor. That, of course, does away 
with a necessary showing, as required in the Perth Am- 
boy case, of the identical money coming into the re- 
ceivers hands. (27) 

Turning to the question of knowledge, in that too 
the Perth Amboy decision seems to be unsupportable. 
By that decision, as shown from above quotations, 
nothing but actual fraud would do, to make the rule 
operative, and in construing actual fraud, the court 
disregards actual knowledge as being in itself suffici- 
ent to indicate the existence of such fraud, for under 
the facts in that case the president of the bank, be- 
tween 2-3 o’clock in the afternoon which marked the 
closing of the bank, after being definitely informed 
from N. Y. that the bank is hopelessly insolvent, had 
not even taken steps to insure the setting aside of all 


(25) 1 Mer. 572 (1816). 

(26) 13 Ch. D. 696. 

(27) See James Roscoe (Bolton) Ltd. v. Winder, 
Scott’s Cases, supra, p. 542 and annotation, giving num- 
erous Eng. & American citations; see also Nat. Bank 
v. Insurance Co. 704 U. S. 54, 26 L. Ed. 693 (1864), 
adopting In re Hallett’s view; City of Phil. v. Aldrich, 
98 Fed. 487 (1899) ; Richardson v. New Orleans Deben- 
ture Redemption Co., 102 Fed. (1900); Richardson v. 
New Orleans Coffee Co., 102 Fed. 785 (1900) ; Western 
German Bank v. Norwell, 134 Fed. 724 (1905); Clark 
Sparks & Sons Mule & Horse Co. v. Amer. Nat. Bank, 
230 Fed. 738 (1916), citing with approval In re Hal- 
lett’s Estate and giving numerous federal & state ci- 
tations & other authorities; Nyssa Arcadia Drainage 
Dist. v. lst Nat., etc., 3 Fed (2d) 1648 (1925) ; Marvin 
v. Martin, 20 Fed. (2d) 746 (1927); Orme et al. v. 
Baker, 74 Ol. St. 337, 78 N. E. 439 (1906) ; Pennington 
v. 3d Nat. Bank of Columbus, 114 Va. 674, 77 S. E. 
W55 (1913) and numerous citations, 45 L. R. A. (N. 
S.) 781; L. G. Raynor et al. v. Scandinavian Amer. 
Bank et al., 219 Pac. 499, 25 A. L. R. 716 and anno- 
tations. 
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deposits received during this last hour.* It is submit- 
ted that that is going beyond what the legal concep- 
tion of fraud would require. 

Actual fraud, legally defined, is the causing of 
misreliance to a person with regard to the existence 
or non-existence of a certain material fact, who in 
ignorance of it acts upon it to his injury. The party 
causing the misreliance would be guilty of actual fraud 
if he knows of the fact and represents it differently, 
and also if he does not know and represents it as 
knowing. The general rule, which the N. J. court ad- 
mittedly subscribes to, is predicated on the idea, as 
already pointed out, that keeping the doors open is in 
itself a representation to the public that the bank is 
solvent. The mere act of deposit will, on the other hand, 
presumptively satisfy the knowledge and injury ele- 
ments, for no sane person will deposit money in a bank, 
should he know that it is insolvent and it is distinctly 
to his detriment. The only other necessary condition 
to make the fraud complete, therefore, would be actual 
knowledge on the part of the banker that the bank is 
insolvent. As a logical conclusion of the above’ it must 
necessarily follow that to admit actual knowledge is to 
admit ipso facto actual fraud, and to say with the 
N. J. court that in spite of having actual knowledge 
there is no actual fraud would be a legal paradox. 

How does it stand on authority? The leading case 
of Railway v. Johnson, referred to above, holds mere 
knowledge on the part of the president of the insol- 
vency of the bank is sufficient to charge it with fraud. 
To like effect are numerous other cases. (28) 

There is too considerable authority dispensing 
with the necessity of actual knowledge, the banker, 
because of the confidential relation existing between 
him and the depositor, being charged not only with 
the unavoidable consequences of his acts, but also with 
knowledge as presumed from the circumstances.**Thus, 
in Somerville v. Beal,(29) the court says... “It must 
be presumed the officers knew the condition of affairs 
and the consequences of their own acts, so that it was 
not necessary to aver specifically that the officers had 
knowledge of the insolvency, and an express showing 
of actual knowledge is not necessary.” And in another 
case, the court in discussing the element of knowledge 
says this: “We believe the referee is in error in hold- 
ing that direct and affirmative proof of the knowledge 
of the bankrupt concerning the bank’s_ condition 
should have been produced by the petitioners and that 
for want thereof the disclaimer of such knowledge by 
the bankrupt should control.” And, after quoting Wig- 
more on Evidence, Sec. 245, laying down various ways 
which may point to the probability that a given per- 
son obtained knowledge, one of which (the one we are 
concerned with) being the surrounding circumstances 
or what Wigmore calls the “quality of the occurrence’, 
the court continues: “We will not further quote from 
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this philosophical discussion, but will be content with 
the observation that one who was impelled on one day 
to make an assignment for the benefit of creditors be- 
cause of an insolvency so hopeless as was the case here 
must have been in such direct exposure ... to the 
facts as to have charged him with knowledge of their 
existence. And the quality of the occurrence ... . 
speaks very strongly to the belief that ... the condi- 
tions bringing about such occurrence were known to 
the actors,” and again: “We hold that the facts sur- 
rounding this transaction justified petitioner’s claim 
that the bankrupt legally knew of the insolvency of 
his business when he received the deposits in ques- 
tion.” (30) The same court also quotes Parmelee v. 
Adolph, 28 Oh. St. 20, the quotation ending with this 
significant sentence: “One is responsible for his belief 
in a case where a prudent person might know the truth 


*It is true, he expressed a desire to close the 
bank and was dissuaded from doing it by the exam- 
iner, but the latter did not advise mixing the new 
deposits, and if he had done so it would, legally, be 
no excuse whatsoever, knowing as he did at the time 


that all hope of retrieving or saving the situation had 
gone. 


(28) Peck et al. v. lst Nat. Bank, 48 Fed. 357 
(1890) ; Somerville v. Beal, 49 Fed. 790 (1892), (af- 
firmed in 1892, 1 C. C. A. 598, 5 U.S. app. 14, 50 Fed. 
647, 17 L. R. A. 291); City of Phil. v. Eckels, 98 Fed. 
485 (1896); Richardson v. N. Orleans Debenture Re- 
demption Co., 102 Fed. 780 (1900); Richardson -v. 
New Orleans Coffee Co., 102 Fed. 785 (1900) ; Western 
German Bank v. Norwell, 134 Fed. 724 (1905) ; Butler 
v. Western German Bank, 159 Fed. 116 (1908); Clark 
Sparks & Sons Mule & Horse Co., v. American Nat. 
Bank, 230 Fed. 738 (1916); Nyssa-Arcadia Drainage 
Dist. v. lst Nat. Bank of Vale, 3 Fed. (2d) 648 (1925); 
Marvin v. Martin, 20 Fed. (2d) 746 (1927); Orme et 
al v. Baker, 74 Ohio St. 337, 78 N. E. 439 (1906) ; Pen- 
nington v. 3d Nat. Bank of Columbus, 114 Va. 674, 77 
S. E. 455 (1913) and citations; L. G. Raynor et al. v. 
Scandinavian Amer. Bank et al., 210 Pac., 25 A. L. R. 
716 (1922) and citations; Hyland v. Rae, 111 Wis. 361, 
87 N. W. 252 (1901); See also Annotation to Winifred 
Steele v. Allen in 20 A. L. R. 1298. 


**That in a sense is applying the test of what a 
reasonable person would anticipate under similar cir- 


cumstances, a familiar doctrine in both, the law of torts 
and crimes. 


(29) See previous note. 


(30) In re Silver, 208 Fed. 797 (1912). 
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of the facts upon which his supposed belief is found- 
ed.” (31) To like effect others. (32) 

It has been further held that the promise of a third 
party to see the bank through its financial difficulties 
and to thus ward off failure will not be a sufficient 
excuse, if such promises are not accompanied by defin- 
ite guaranties that the promises will be performed, the 
court in one case saying: “Good faith toward his cus- 
tomers required something more for its support than 
mere expectation that funds would be supplied to en- 
able him to meet his obligations to his depositors. The 
expectation must be founded on some right of proper- 
ty, or in some legal duty furnishing in a reasonable 
degree the right to suppose that his wants would be 
supplied, or that his demands for the purpose could be 
in some manner enforced.” And again: “The situation 
represented by the banker is that of ability founded 
upon capital under his control to meet his engagements, 
and if he has it not, his customers are deceived and 
misled by the appearance he gives to his invitation for 
patronage. And this deception he has no right to pro- 
duce whatever may be his hopes founded, neither on 
capital of his own, or upon any personal obligation of 
another which he has any power to command or en- 
force.” (33) 

While the question whether knowledge of an 
agent, and particularly of one who is a wrongdoer him- 
self should be imputed to the principal is somewhat 
mooted, the current and better view seems to be again 
opposed to the Perth Amboy case, holding that the 
principal will be bound, if the wrong doing has ex- 
tended over 2 considerable length of time and the 
agent represents and acts alone for the bank. (34) 

Much reliance is made by the court in the Perth 
Amboy case on Wasson v. Hawkins, (35) and Cragie v. 
Hadley,(36) particularly the former, but neither case 
seems, on close examination to furnish real support to 
the propositions so boldly stated in the Perth Amboy 
case. 

In Wasson v. Hawkins, the court decreed a trust 
ex maleficio with regard to a deposit partly in cash 
and partly in checks, made a few minutes before the 
bank suspended. It was charged in the bill and ad- 
mitted by the demurrer that the president of the bank, 
who had exclusive control of it knew that the bank at 
the time of the deposit was hopelessly insolvent, that 
no part of the money deposited was paid out prior to 
its suspension, and these charges were admitted by 
demurrer. The court in rendering its decree necessar- 
ily worded it in consonance with the facts as admitted 
by the demurrer, one of which was (the one we are 
concerned with) that the money deposited was not paid 
out prior to the suspension of the bank. It does not 
follow, however, that the court would have held dif- 
ferent, if the same identical coin could not have been 
discovered in the mass, but enough left as to be equal 
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or greater than the sum deposited, between the time 
of deposit and suspension, in accordance with the ma- 
jority rule. Judge Baker, on the contrary, was very em- 
phatic in pointing out that the old “ear mark” doctrine 
has given way to a new enlightened rule, making re- 
covery of money possible even though not having ear- 
marks, with the only possible exception, not that the 
same money stay in the mass, as Judge Pitney con- 
strued it, but rather that it does not reach a bona 
fide purchaser for value, an exception recognized by 
the majority rule and not in any way conflicting with 
the more liberal view. After all, where there is enough 
money in the bank all the time to cover the claims, 
there would be no way of telling that the sum de- 
manded did not remain in the mass. 

That the only exception intended by the court in 
Wasson v. Hawkins was that of a bona fide purchaser 
for value, appears from this passage: “The true dis- 
tinction, therefore, between money, bank notes, or ne- 


(31) Op. Cit. 799. 

(32) Cragie v. Hadley, 99 N. Y. 131, 1 N. E. 537 
(1885) ; Chicago Title & Trust Co. v. Household Guest 
Co., 88 Ill. app. 126 (1900). Note, Ill. has criminal 
statute charging banker with presumptive knowledge. 
if failure occurred within 30 days of deposit. (Laws 
1879. P. 113; 1 Starr & C. Stat. 776), and some had 
been held to apply to civil suits for the recovery of 
such deposits. See Amer. Trust & Savings Bank v. 
Gueder etc., 150 Ill. 336, 37 N. E. 227 (1894); Lanter- 
man v. Travores 174 Ill. 459, 51 N. E. 805 (1898), hold- 
ing mere expectation and belief that the bank will be 
able to retrieve its fortunes is not sufficient to offset 
the presumption of knowledge; See also Hyland v. Roe, 
111 Wis. 361, 87 N. W. 252 (1901). decided on similar 
stat., also Steele v. Allen, supra and annotation 20 A. 
L. R. 1210. F 

(33) Rochester Printing Co. v. Loomis, 45 Hun 
93, 9 N. Y. S. R. 582 (1887), affirmed in 120 N. Y.. 
659, 24 N. E. 1103 (1890). 

(34) Atlanta Cotton Mills v. Indian Orchard Mills, 
147 Mass. 268, 17 N. E. 496 (1888), leading Mass. case 
(requiring agent to have acted alone for bank in re- 
placing funds embezzled from one bank with those em- 
bezzled from another); L. G. Raynor et al, v. Scandi- 
navian American Bank et al., supra, note 28; Penning- 
ton v. National Bank of Columbus, (Idem) ; Orme et al. 
v. Baker (Idem), and citations therein (requiring only 
sufficient time to elapse as to put the other officers on 
inquiry) ; Cragie v. Hadley, (supra, note 32, holding im- 
material whether private person or corp.); Clark 
Sparks & Sons Mule & Horse Co. v. Amer. Nat. Bank, 
supra, note 28 (knowledge of assistant cashier held 
sufficient). 

(35) 59 Fed. 233 (1894). 

(36) Supra, note 32. 
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gotiable bills, and other chattels would seem to be that 
the former, for the protection of commerce, cannot be 
followed into the hands of a bona fide holder to whom 
they have passed in due course of business, while other 
chattels affected by a trust, may, in general, be pur- 
sued and reclaimed. The ancient notion that money 
could not be followed, even as between trustee and ces- 
tui que trust, because money had no earmark has giv- 
en way to a more just and enlightened doctrine. Money, 
bank notes, and negotiable bills may be followed by the 
rightful owner, where they have not been circulated 
or negotiated, or if the person to whom they have 
passed has express notice of the trust.’ (37) 

Aside from the question of tracing, Wasson v. 
Hawkins is distinctly opposed to the Perth Amboy case 
with regard to the question of actual fraud and knowl- 
edge. Judge Baker is very clear with regard to that 
question, bringing himself distinctly in line with the 
general trend of authority. He cites and quotes with 
approval several New York decisions, alluded to earlier, 
to the effect that that which may excuse an ordinary 
trader would not, in view of the fiduciary relationship 
subsisting between banker and depositor, excuse a 
banker, winding up with this excerpt: “A banker who 
is, to his own knowledge, hopelessly insolvent, cannot 
honestly continue his business, and receive the money 
of his customers, and, although having no actual intent 
to cheat and defraud a particular customer, he will be 
held to have intended the inevitable consequences of 
his act, ie. to cheat and defraud all persons whose 
money he receives, and whom he fails to pay before he 
is compelled to stop business. (38) 

If we turn to Cragie v. Hadley, another of the 
cases relied upon, we find even less in the way of sup- 
port than Wasson v. Hawkins. The court in the Perth 
Amboy case attempts to distinguish Cragie v. Hadley, 
on the ground that there the deposit was of drafts and 
the money collected on them did not reach the bank 
prior to its suspension, so that the difficulty of tracing 
was obviated. It is true that case might have been 
decided on that ground, but it is also true that the 
court in Cragie v. Hadley did not in any way indicate 
that that circumstance was the controlling factor in 
the decision. In that respect it stands the same as Was- 
son v. Hawkins. On the other hand, Cragie v. Hadley 
evinces greater opposition than Wasson v. Hawkins in 
other respects. Wasson v. Hawkins was silent on the 
question whether knowledge of the agent will be im- 
plied to the principal, Cragie v. Hadley answers that 
question distinctly in the affirmative, saying: “But the 
general rule is well established that notice to an agent 
of a bank, or other corporation intrusted with the man- 
agement of its business, or of a particular branch of 
its business, is notice to the corporation, in transac- 
tions conducted by such agent, acting for the corpora- 
tion, within the scope of his authority, whether the 
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knowledge of such agent was acquired in the course of 
the particular dealing, or in some prior occasion’, 
and again: “It does not admit of question that the 
condition of the bank was such that, if it was known 
to its officers and agents charged with the direction 
and management of its affairs, a gross fraud was per- 
petrated on the plaintiffs in permitting them, in reli- 
ance upon its supposed solvency, to make the deposit 
in question.” On the question of fraud and knowledge, 
it says this: “The presumption that the managing of- 
ficers and agents of the bank had notice of its condi- 
tion arises from the circumstances.” 

Somerville v. Beal(39) and Frelinghuysen v. Nu- 
gent (40) are also referred to. The Somerville case pre- 
sents a situation similar to Cragie v. Hadley and Was- 
son v. Hawkins. The question of tracing was not even 
raised, not being necessary under the facts. On the 
question of knowledge it took the same view as the 
other cases, negativing the idea of actual knowledge 
being necessary on the part of the president or other 
officers, the court saying: “It is contended by the de- 
fendant that the bill should have alleged knowledge 
on the part of the officers of the bank as to its insol- 
vent condition at the time the deposit was received, in 
order to bring the case within the rule respecting fraud. 
But the bill alleges that the bank was irretrievably in- 
solvent at the time the checks were received, through 
the acts of the president and two other officers. It must 
be presumed, therefore, that the officers knew the con- 
dition of affairs and the consequences of their own 
acts. Under these circumstances, it was not necessary 
to aver specifically that the officers had knowledge 
of such insolvency.” 

In Frelinghuysen v. Nugent, the newer extension 
of the concept of tracing is voiced, but the latter under 
the facts there was of no avail, it not appearing that 
the funds claimed as trust ever entered into the as- 
sets of the defendant firm, which were sought to be 
impressed with a trust, the latter being a necessary 
condition even under the new concept, the court ex- 
pressing it thus: “The difficulty of sustaining the 
claim in the present case is that it does not appear 
that the goods claimed,—that is to say the stock on 
hand, finished and unfinished,—were either in whole 
or in part the proceeds of any money unlawfully ab- 
stracted from the bank.” 

We have thus far considered in detail the Perth 
Amboy case, because of it being representative of a 
respectable minority of courts, which although nom- 
inally subscribing to the current doctrine regarding 
acceptance of deposits when insolvent, still by what 


(37) Idem, p. 36. 

(88) Idem, p. 35. 

(39) Supra, note 28. 
(49) 36 Fed.‘229 (1888). 
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appears to be as overdue quibbling would so hem it in 
as to practically nullify it. 

But there are other spurious decisions which go 
even further in the way of blocking a logical applica- 
tion of the doctrine in discussion than the Perth Am- 
boy case, notably N. Carolina, Tennessee, and Ne- 
braska. It is hardly worthwhile to take much time and 
consider these in detail. They are so manifestly incon- 
sistent and unsupportable. It will suffice to refer to a 
few of those, by way of illustration. 

Thus in N. Carolina, in a case where checks were 
deposited and collected by a bank when insolvent, and 
although money collected was held separate, and there 
was enough money besides in the receiver’s hands to 
pay the claim, still it was held that no preference on 
basis of trust will be allowed.(41) The case was not 
reasoned by the supreme court of that state, the court 
merely referring to Bank v. Dowd, (42) as authority for 
the decision. An examination of the latter shows that 
it is not comparable on the facts to the N. Carolina 
case. 

Tae Dowd case might be said to support the view 
taken in the Perth Amboy case, but the N. Carolina 
case goes further than the latter. In the Dowd case, 
bank paper, indorsed, “for collection and immediate 
return” was deposited and collected at a time of insol- 
vency and the money collected mixed with other money. 
The bill contained an uncontroverted allegation that 
there was enough money in the bank from the time of 
collection to the time of appointment of a receiver. The 
court in that case, nevertheless, refused preference on 
the basis of trust, on the ground that the mixing of 
the money, although wrongful had put an end to the 
possibility of tracing, there being nothing to show that 
the money went into any “specific investment or fund.” 
The case is undoubtedly opposed to the current of 
authority, disregarding as it does the specific indorse- 
ment, indicative on the face of it that there was no 
intent to pass title to the paper either at the time of 
deposit, nor after it was collected, and disregarding, 
further, that by the generally accepted view, tracing 
to a_ specific investment is not necessary. Even the 
Perth Amboy case would not require that, but merely 
that the money be shown to have remained a part of 
the mixed mass, and in that respect, therefore, the 
Dowd case goes further than the Perth Amboy case. 
The only excuse for it, perhaps, is that it is, compara- 
tively speaking, an early case, decided before Railway 
v. Johnson and the subsequent cases in which the 


broader doctrine has been incorporated and may, there- 
fore, in point of substance be considered as over- 
ruled. (43) 

It is submitted, the N. Carolina case (although de- 
cided after Bank v. Ins. Co., Ry. v. Johnson, and Bain 
v. Peters) (44) goes beyond the Dowd case, for in the 
latter the money collected became mixed with the gen- 
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eral funds of the bank, whereas in the former it was 
kept apart till it reached the receiver’s hands, and 
hence presented no difficulty in tracing. 

The Tennessee cases, likewise, are going to the 
very extreme and in a measure are inconsistent with 
each other. 

Thus, in Williams v. Cox,(45) commercial paper 
deposited the same day bank failed, with unrestricted 
indorsement and credit given, was held by the court 
to create debt only. That would have been in line with 
the current of authority, but for the fact that the bank 
failed on the same day, a circumstance which by the 
weight of authority would be considered as sufficient 
to infer knowledge of insolvency and therefore com- 
ing within the general rule creating a trust ex male- 
ficio. That court, however, excluded knowledge, hold- 
ing with the court of chancery appeals “that there 
is no proof that the officers knew of the bank’s in- 
solvency.” By that presumably was meant proof of ac- 
tual knowledge or actual fraud, as required in the 


(41) Commercial & Farmers’ Nat. Bank of Balti- 
more v. Davis, 115 N. C. 226, 20 S. E. 370 (1894). 

(42) 38 Fed. 172 (1889). 

(48) It is possible also that the Dowd case, would 
in all probability have been decided differently now, 
for that court while taking note of the In re Hallett’s 
decision, but giving it a narrow construction (claiming 
that decision was limited to deposits in bank of spe- 
cific funds in nature of new investment), expressed an 
unwillingness to follow the new tendency largely be- 
cause there was no Sup. Ct. decision. That is apparent 
from a passage, where the court in speaking of the 
newer cases holding the opposite, says: “I look upon 
these cases as introducing a new principle into an old 
and well known doctrine of equity, which with the 
greatest deference to the courts deciding them, I do 
not feel at liberty to follow in advance of any adjudica- 
tion by the Sup. Ct.” The Sup. Ct. has since shown 
its approval of the new doctrine. See Ry. v. Johnson. 
note 11, supra; Peters v. Bain, 133 U. S. 670, 693, 10 
Sup. Ct. 354, 33 L. Ed. 696 (1890), quoting and adopt- 
ing Frelinghuysen v. Nugent, supra, note 40, also Bank 
v. Ins. Co., 104 U. 8. 64, 67—; Ist Nat Bank v. Little- 
field (same as In re Brown), 226 U. S. 110, 33 Sup. Ct. 
78, 57 L. Ed.— (19138), affirming In re Brown, 193 Fed. 
24, 29, 113 C. C. A. 343 (1912), which in turn, cites 
with approval Board of Commissioners v. Strawn, 157 
Fed. 49, 54, 84 C. C. A. 533, 15 L. R. A. (N. S.) 1100 
(1913), where extension of the doctrine of tracing is 
specifically stated and approved of; See also Empire 
State Surety Co. v. Carrol Co., 194 Fed. 593, 604, 114 
C. C. A. 435 (1912), and cases cited; Brennan y. Till- 
inghast, 201 Fed. 609 (1913). 

(44) Supra, previous note. 

(45) 97 Tenn. 555, 87 S. W. 282 (1896). 


616 


Perth Amboy case,(46) the fallacy of which we al- 
ready had occasion to expose. (It is worth noting that 
the Tennessee court, too, makes what appears to the 
writer as a forced attempt to bring its decision within 
the general rule, distinguishing it from Railway v. 
Johnson, (47) in that the indorsement in the Tennessee 
case was unrestricted, and the depositor was allowed 
to draw on the deposit, whereas the facts in Railway 
v. Johnson were not so convincing as to the passing of 
title. It overlooks, however, one very important point, 
that the decision in Railway v. Johnson was, as pointed 
out before, expressly by that court made to rest, rather 
on the idea that the acceptance of the commercial paper 
at a time when the bank was hopelessly insolvent gave 
rise to a constructive trust, in which case the passing 
or not passing of title would be immaterial, neither did 
that court require actual knowledge or fraud). 

The Tennessee case may be said in one respect to 
exceed the Perth Amboy case, in disregarding the fact 
that the commercial paper at the time the receiver as- 
sumed control was still uncollected, a factor which is 
given considerable weight in the Perth Amboy case. 

If we turn to other Tennessee cases, we get lost 
into a maze of inconsistencies. Thus, in Venner v. 
Cox, (48) decided one year prior to above, the court 
refused preference on the basis of a constructive trust 
to one, who on hearing that the bank was insolvent and 
was about to close doors went and demanded his money 
five days before failure, but was induced by the presi- 
dent of the bank by all sorts of glowing statements 
as to the financial soundness of the bank in order to 
make him desist from withdrawing his account. The 
court was hard pressed with quotations from Story (49) 
and Perry,(50) to the effect that equity will not only 
declare a trust where fraud causes acts to be done, but 
also where it prevents acts from being done. The court 
disposed of these by a general and vague statement 
that they do not apply to that case, because it is “one 
simply of creditor and debtor’, without giving any 
reason why that should make any difference other 
than that it might have a tendency to increase the field 
of trust estates. It apparently overlooked that some of 
the examples given by the above authorities in illus- 
tration of the rule, involved debtor and creditor rela- 
tionships. 

Should the existence of a debtor and creditor re- 
lationship make any difference on principle? By the 
general rule, to which the same court seems to have 
subscribed to, impliedly at least, in Williams v. C: x, (51) 
the mere fact that the money is confused in the gen- 
eral mass would not matter, so long as between the 
time of deposit and the time of demand there was 
enough money in the bank to satisfy the claim, and 
since the latter was averred in the bill and the case 
decided on demurrer, that fact will be taken as ad- 
mitted. Likewise are the averments of irretrievable in- 
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solvency and knowledge of such insolvency, and injury 
to complainant admitted by the demurrer, and more- 
over, unlike Williams v. Cox, (52) there was actual mis- 
representation of a material fact here. There are thus all 
the elements of fraud present upon which an ordinary 
creditor could have asked a rescission or nullification 
and a trust declared in his favor. Surely, that the cred- 
itor happens to be a banker should not work against 
the complainant, but, on the contrary, is that much in 
his favor, because the banker in a sense stands in a 
fiduciary position to the depositor, while an ordinary 
creditor does not. 

There is only one circumstance which might make 
the general rule inoperative here (and that was not 
raised by the court), namely, it might be argued that 
there was no augmentation of the assets of the bank. 
That, however, is in effect negatived by the above 
authorities,(53) nor is it a good reason in point of 
logic. The party here might have first withdrawn his 
funds and then redeposited them the very next moment 
because of the insistence and assurances of the presi- 
dent, and that would have satisfied the requirement of 
augmentation of assets. There seems to be no practical 
difference, if because of the same assurances of the 
president the money is not withdrawn at all. With- 
drawal should have been allowed, and by preventing 
same the maxim of “Equity will consider that done 
which ought to be done” should apply. 

In another case decided at the same time, (54) the 
same court refused a preferential claim to one for 
whom a bank collected on a mortgage and note by a 
check upon itself on the ground that if collection is 
made by the bank before assignment, no trust will be 
impressed, even though hopeless insolvency, knowl- 
edge of insolvency by officers of the bank, and enough 
money in the bank to pay claim, were all like in the 
previous case, admitted by demurrer. 

It is to be seen that in this case the court totally 
disregards the general rule. The payment by check up- 
on itself might, under the general rule, have been con- 
sidered as making this case an exception, in that there 
would be nothing added in the way of new funds to the 
assets of the bank, but this court expressly commits 
itself to the proposition that the payment by its own 


(46) Supra, note 20. 

(47) Supra, note 11. 

(48) 35 S. W. 769 (1895). 

(49) 1 Story Eq. Jur., Sections 187-265, and cases 
cited. 

(50) 1 Perry on Trusts, Sec. 181, and cases cited. 

(51) Supra, note 45. 

(52) Ibid. 

(53) Story & Perry, supra, notes 49 and 50. 

(54) Sayles v. Cox, 95 Tenn. 579, 32 S. W. 626, 32 
L. R. A. 715 (1895). 
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check was equivalent to a payment in money and makes 
no difference. That at once removes any basis of dis- 
tinction, since that in effect will make it the same as if 
new money had been added. 

Other Tennessee cases do not help any. Several 
other cases decided on some day as Williams v. 
Cox,(55) increase rather than clear up the confusion. 
According to one(56) similar on the facts to the Wil- 
liams case, but where, unlike the latter, knowledge of 
insolvency was not disputed, and while in this case, 
too, the court implied an approval of the general rule, 
still a trust was refused, the court putting it this time 
on the ground that as soon as the check was credited 
by the collecting bank, and if that is done, as it as- 
sumed must have been the case there, prior to assign- 
ment, “the right to follow and reclaim it was lost,” 
that, in other words, the identity would be lost and no 
tracing possible after that. 

In the first place, that factor was not given any 
weight in the Williams case, and by the general rule, 
which, as stated above, impliedly favored in both these 
cases, should not make any difference. On the contrary, 
identification and tracing is much more easily satis- 
fied here since under the facts the crediting by the 
collecting bank, if at all taking place before closing of 
the defendant bank for good, must have been done on 
the same morning, and strengthened by the further 
fact that the failing bank was not indebted to the col- 
lecting bank, and therefore not claiming it as a bona 
fide purchaser for value, the latter would hold whatever 
money it collected for the defendant bank as a mere 
stake holder or bailee, and the money still being in its 
possession, there can hardly be said to be any diffi- 
culty about tracing. It never was mingled with the 
assets of the failing bank; it remained with the col- 
lecting bank awaiting disposition. 

Secondly, if it be said, as seems to be the import 
of both the Williams and Sayles cases, that the deposit 
being on a basis of cash is equivalent to a deposit of 
money, then to be consistent with the latter cases in 
that respect, it should again make no difference wheth- 
er the check was credited by the collecting bank prior 
or after the assignment of the defendant bank. In fact, 
should not make any difference whether it was at all 
collected by the collecting bank prior or after the 
bank’s failure, i.e. if mere mixing with the general 
mass is in itself, as is the legal import of the Friberg 
case, sufficient to exclude tracing or identification. For 
that view carried to its logical conclusion would mean 
that the deposit of the check was just as that much 
coin had been added and mixed with the general assets 
of the bank and when that is done tracing would be- 
come at once impossible. 

A similar situation like the previous case is also 
presented in Klepper v. Cox,(57) and what we said 
therefore with regard to the previous case applies to 
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this one as well. Both, this case and the above, it may 
be added, show a change in attitude on the part of the 
court with regard to the element of knowledge. In the 
Williams case the court of chancery appeals took the 
attitude that knowledge of insolvency on the part of 
the officers of the bank must be shown by actual proof. 
The same court, however, speaking in the two cases last 
above referred to requires no such proof, and yet the 
defendant bank is the same in all these cases, nor is 
the deposit made in the Williams case antedating in 
time the others; it was made on the morning of the 
day the bank failed, business being suspended at noon of 
that day, and postdating the deposits in the Frieberg 
and Klepper cases. 

Showalter v. Cox,(58) was decided in favor of the 
depositor, not on the theory, however, of a construc- 
tive trust, but rather on the theory that no title passed, 
the deposit being a general deposit and no credit was 
given prior to the bank’s failure. This case, therefore. 
does not help the other cases, in so far as the appli- 
cation of the constructive trust idea is concerned. 

Lastly, Bruner v. Ist National Bank of Johnson 
City,(59) for the first time decides in favor of the 
depositor on two out of three checks deposited on the 
theory of fraud and constructive trust, but unduly lim- 
iting its application by making it depend on the single 
factor that those checks were not credited by the N. 
Y. collecting bank to the Johnson City bank, prior to 
the latter’s suspension, the court invoking a familiar 
principle, that a collecting bank cannot give credit to 
a correspondent bank, if the latter in fact failed prior 
to the giving of such credit, irrespective whether or 
not the collecting bank had notice. 

While the principle invoked is sound, it is sub- 
mitted that, as pointed out above, it need have no ef- 
fect in the light of and the view taken in these Ten- 
nessee decisions. In this case like in the other Tennes- 
see cases, except Showalter v. Cox,(60) it was found 
as a fact that the deposit of the two checks in question 
were on a basis of cash, and since that by the view 
taken in Sayles v. Cox,(61) amounts and is tantamount 
to a deposit of money, and since further by the Ten- 
nessee view a mere mixing in the general mass is suf- 
ficient to remove the possibility of tracing, the com- 
bined effect of the two views just stated would be to 
cause a loss of identity as soon as the check is depos- 
ited, and that should make it immaterial as to what 


(55) Supra. Note 45. 
(56) Friberg v. Cox, 97 Tenn. 550, 37 S. W. 283 
(1896). 

(57) 97 Tenn. 534, 37 S. W. 284 (1896). 

(58) 97 Tenn. 547, 37 S. W. 286 (1896). 

(59) 97 Tenn. 549, 37 S. W. 286 (1896). 

(60) Supra, note 58. 

(61) Supra, note 54. 


subsequently happens to the check. It is not like those 
cases where checks although accepted as cash are only 
conditionally so. There, subsequent acts should and 
would be material, but not in the Tennessee view, 
where, as shown, the deposit of the check in the view 
taken by the court with regard to them, is for all 
intents and purposes a deposit of money. The court 
in the Bruner case, therefore, to be logically consist- 
ent with its utterances in the other cases, should have 
held no preference here either, although in so doing, it 
would have been opposed to the current of authority. 

But that is not all. The court cites in support, 
amongst other cases, Railway v. Johnson and Cragie 
v. Hadley,(62) but if the rule as laid down in those 
two cases be fully applied to the facts of this case, the 
deposit of the checks in the first instance, although 
intended as a cash deposit and therefore passing title, 
would still raise a constructive trust, since hopeless 
insolvency and knowledge were found as facts, and 
that being the case collection or crediting subsequent- 
ly, whether prior or after assignment, would again be- 
come immaterial. 

The other cases cited also are not comparable. 
Thus, Manufacturer’s National Bank v. Continental 
Bank, (63) although somewhat similar on the facts, is 
different in this respect, that there was nothing to 
_ show that the bank was hopelessly insolvent at the 
time the check was deposited, nor that it was known 
to the officers of the bank, nor that hopeless insol- 
vency at time of deposit was at all relied upon by 
plaintiff, in which case collection and credit prior or 
after insolvency would be material. That court, as the 
writer sees it, simply applies the rule of effect of in- 
solvency at whatever stage in the process of collec- 
tion it arises. Not so in the Tennessee case. Hopeless 
insolvency and knowledge were averred and found as 
facts. 

Commercial Bank of Pennsylvania v. Arm- 
strong,(64) another of the decisions relied upon is not 
comparable because of two considerations: 1, Like 
in the previous Massachusetts case, there was nothing 
to show with regard to hopeless insolvency at time of 
the deposit, nor does it appear to have been relied 
upon by the plaintiff bank; and 2, the court’s dis- 
tinction between items collected and credited prior to 
failure of the agent bank and those collected after, was 
by that court expressly limited and made to depend 
on whether the agent bank was a debtor of the subagent 
bank at the time it (agent bank) failed, which was 
not the situation in the Tennessee case. Justice Brew- 
er, in rendering the decision had this to say: “We 
agree with the Circuit Judge that the relation created 
between the banks as to uncollected paper was that 
of principal and agent, and that the mere fact that a 
subagent of the Fidelity Bank had collected the money 
due on such paper, was not a mingling of those col- 
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lections with the general funds of the Fidelity, and 
did not operate to relieve them from the trust obli- 
gation created by the agency of the Fidelity, or cre- 
ate any difficulty in specifically tracing them,” and 
further on: “That money never became a part of the 
general funds of the Fidelity; it was not applied by 
the subagent in reducing the indebtedness of the Fi- 
delity to it, but it was held as a sum collected, to be 
paid over to the Fidelity, or to whomsoever might be 
entitled to it.” And then in referring to the Circuit 
Judge’s opinion that if the agent bank at the time 
of failure was indebted to the subagent bank, col- 
lection and credit by the latter, prior to such failure 
would prevent recovery by the depositor: “We also 
agree with the Circuit Court, in its conclusion as to 
those moneys collected by subagents to whom the 
Fidelity was in debt, and which collection had been 
credited by the subagent upon the debts of the Fidelity 
to them, before its insolvency was disclosed.” The 
latter consideration (No. 2 above) makes the Supreme 
Court decision directly opposed to the Tennessee Court, 
since there was no indebtedness as stated above, from 
the agent (failing) bank to the subagent (collecting 
bank) in the Tennessee case, which should make cred- 
iting on the part of the latter immaterial. 

Nor is Old National Bank v. German National 
Bank (styled in Supreme Court Reports as Evansville 
Bank v. German American Bank) (65) in point, as in 
the case too the agent bank, like in the previous case 
was indebted to the subagent bank. 

Nor is Morse on Banks and Banking(66) relied 
upon, furnishing any support to the propositions con- 
tended for. What was said there had reference to sit- 
uations where there is no knowledge of hopeless in- 
solvency, and therefore no fraud. That that is so ap- 
pears from the following passages: “‘A depositor can- 
not recover a deposit in preference to the general cred- 
itors, on the ground that it was received while the 
bank was insolvent if the bank was ignorant of its con- 
dition. And even though knowing its insolvency, there 
is no reason to require the officers to disclose the state 
of affairs to the depositor; they may have reasonable 
hopes of recovery, and a deposit actually received and 
mingled with the bank’s funds passes title, and the de- 
positor takes only as a general creditor, unless of 
course the deposit was paper that, under the law gov- 
erning the parties, did not pass to the bank, insolvent 
or not, or unless the deposit is received under circum- 
stances amounting to a fraud upon the depositor; that 


(62) Supra, notes 11 and 32. 

(63) 148 Mass. 558, 20 N. E. 193 (1889). 

(64) 148 U. S. 50, 18 Sup. Ct. 5383 (1893). 

(65) 155 U. S. 563, 15 Sup. Ct. 221 (1895) ; Scott’s 
Cases on Trusts, 1st Ed. p. 72. 

(66) 2 Morse, 3d ed., pp. 926-928, nd 966-970. 
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is always sufficient to open the door for rescission of 
a contract, and the depositor can retain against any 
but a bona fide holder.” And again: “An insolvent 
bank contemplating suspension acquires no title to a 
check deposited by one to whom its condition is un- 
known.” (67) 

Of like tenor are the following passages: “In case 
of a general deposit made before formal insolvency 
there can be no recovery in preference to the other 
creditors unless the deposit was kept separate, and not 
fully received before formal insolvency, or the receiv- 
ing was under circumstances amounting to fraud on 
the part of the bank”, and farther on: “Mere knowl- 
edge of insolvency is not sufficient ground for recov- 
ery; the title passes to the bank unless there is fraud, 
or the deposit is kept separate with intent that the 
title shall not pass.” 

“A banker must not receive deposits if he knows 
himself to be hopelessly insolvent, and the mere prom- 
ise of another to carry him through, without security 
is not sufficient basis on which to do business. The 
question for the jury is whether the banker was honest. 
It is not necessary that he should make misrepresen- 
tations. If he knows himself to be irremediably insol- 
vent he must disclose his situation before receiving a 
deposit.” 

“The mere fact of insolvency does not make it 
dishonest to receive a deposit, but hopeless insolvency 
does. It is fraud to take money that you know you will 
not be able to repay.” (68) 

It is clearly seen from the above that the author 
excludes recovery on a basis of preference only in case 
of mere insolvency, or knowledge with some reasonable 
hope of recovery, and follows the more current liberal 
view with regard to where there is knowledge of hope- 
less insolvency, holding as some of the courts cited in 
the earlier part of this paper, that such knowledge 
will amount to fraud, and therefore furnish a basis of 
preference. We need only repeat that the latter was 
the situation in the Tennessee case, as “hopeless insol- 
vency”’, as stated above, was found as a fact. 

From Tennessee, we turn to Nebraska. The idea of 
tracing as interpreted in Wilson v. Coburn, (69) puts it 
in the same category as the New Jersey and Tennessee 
cases hereinbefore considered. No preference was al- 
lowed by that court, although fraud and knowledge of 
insolvency was alleged and admitted by demurrer of 
defendant, on the ground that once the money (cash 
deposit) become mixed with the general funds, tracing 
at once becomes impossible. In support of that view the 
court cited Bank v. Smith.(70) What we said about 
that case in connection with the Tennessee decisions 
applies here as well. 

Cragie v. Hadley (71) is said in Coburn v. Wilson 
to be no authority, because of two subsequent N. Y. de- 
cisions holding it to be no authority.(72) This argu- 
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ment seems to be without force, for whatever may have 
been the attitude of the N. Y. courts toward Cragie 
v.. Hadley at the time of the In re No. River and 
the Printing Company cases were decided, it has appar- 
ently changed since. That sufficiently appears from a 
case decided a few years later.(73) In that case a check 
indorsed “for deposit” was deposited on the afternoon 
of the day the bank suspended business. The nature 
of the indorsement, there under the general rule, would 
ordinarily pass title. The actual point in controversy 
was whether stopping of payment by the drawee bank 
at the instance of the maker would be good, as against 
an intermediate bank, acting as clearing house agent 
for the insolvent depository. The court in upholding 
the position of the former, rested it solely on the 
ground of knowledge of hopeless insolvency at the time 
the check was accepted for deposit, considering the in- 
termediate bank not a bona fide purchaser for value. 
The rule was thus stated by the court: “The rule ap- 
pears to be well settled by that one who has been in- 
duced to part with his property by the fraud of another 
under guise of a contract, may, upon the discovery 
of the fraud, rescind the contract and reclaim the 


(67) 2 Morse, supra, Sec’s. 589(a). Note Sec. 
589(b) referred to in Tenn. case is merely a paraphrase 
of what was held in a given case and not an expres- 
sion of the author’s view or opinion (there being 
nothing to indicate that he shared that view). The 
case referred to is Ill. Trust and Savings Bank of Chi- 
cago, Inc., v. lst Nat. Bank of Buffalo et al, receiver, 
etc., 15 Fed., 858 (1883), where the court in rather 
sweeping language, with a generous assumption of 
facts, whether necessary or not does not appear, made 
little and attached no value to whether the bank at the 
time the draft was accepted for collection was hopeless- 
ly insolvent and known to its officers to be such, hold- 
ing although a trust relationship be assumed to have 
been created, there can still be no recovery, because 
of impossibility of tracing of the particular sum collect- 
ed into the hands of the receiver. The case, if by par- 
ticular sum is meant identical money collected, is un- 
doubtedly opposed to the current of authority, and not 
in accord with later and more recent federal decisions, 
already alluded to ante. 

(68) 2 Morse, supra, Sec. 629. 

(69)35 Neb. 530, 53 N. W. 466 (1892). 

(70) 21 Blatchf 275—(same as Ill. Trust & Sav- 
ings Bank of Chicago, etc:. supra, note 67). 

(71) Supra, note 32. 

(72) In re No. River Bank (sup), 14 N. Y. Supp. 26 
(1891) and Atkinson v. Printing Co., 114 N. Y. 168, 21 
N. E. 178 (1889). = 

(73) Grant v. Walsh, 145 N. Y. 502, 40 N. E. 209 
(1895). 
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property, unless it has come into the possession of a 
bona fide holder.” 

Taken in conjunction with the facts, the induce- 
ment and fraud referred to in the statement of the 
rule was the mere keeping of the doors open and ac- 
ceptance of deposits in knowledge of hopeless insol- 
vency, and while the deposit of a check was in question, 
the court in using the word “property” in the rule 
manifestly did not mean to limit its application to 
checks alone. The court, further, cites Cragie v. Had- 
ley in support, showing thereby that if its authority 
was questioned at one time, it was reasserted later 
on. 

Perry on Trusts, relied upon, written as it was 
prior to 1874, represents the old view, which required 
tracing in terms of the original trust res or in its 
changed form and looked upon a conversion of the trust 
res into money when mixed with other moneys of trus- 
tee as putting an end to identification. That view, ever 
since the In re Hallett’s decision(74) is not the com- 
monly accepted view now. The same may be said with 
regard to a quotation from Story on this point. (75) 
Thompson’s Appeal, an early Pennsylvania case is 
cited in support.(76) In that case it was held that 
assets of an estate in the hands of an executor, con- 
verted by him into cash, and used in his business, will 
not be given preference in a subsequent voluntary as- 
signment by the said executor, because of the iden- 
tity of the trust fund being lost. As the case stands on 
the facts it may be easily distinguished and made to 
harmonize with the present doctrine of tracing, in that 
there does not appear that the executor had all the 
time in his hands, from the time of confusion till the 
assignment, enough money to meet the funds realized 
by the sale of the assets of the estate. It is true. 
nevertheless, that the court’s opinion seems to have 
favored the view that the original sum should be cap- 
able of identification, the court saying: “It is impos- 
sible for a chancellor to lay his hand upon a single 
article of property or on a single dollar of money in- 
cluded in the assignment, and say that any particular 
thing or sum of money is either the original property 
of Seth Mathews’ heir or the product of it.” In so far 
as the opinion goes beyond what the facts would re- 
qquire, it may be said to be obiter dicta, remembering 
at the same time that the case was decided at a time 
in the past when the doctrine of tracing was in a 
formative state. (77) 

The Nebraska Supreme Court, moreover, shows it- 
self to be inconsistent, for in a decision rendered two 
years later,(78) it seems to totally disregard the ef- 
fect of mixing with the general funds of the bank, hold- 
ing that the proceeds of a draft collected and fraud- 
ulently detained and treated as a deposit, will raise 
and remain a constructive trust, although, since under 
the facts the collection took place more than’ two 
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months before the bank failed, and since a certificate 
of deposit was sent and interest agreed to be paid, it 
must be taken that the bank used and mixed the money 
with its other funds, nor was there any allegation to 
the contrary. 

The court in that case took the view that title 
never passed, and the bank remained an agent of the 
depositor. The logical effect of that decision must 
necessarily be that mixing and tracing is immaterial 
where a trust arises out of a principal and agent re- 
lationship, for tracing in the Nebraska view must be 
of the original sum deposited, and that would mani- 
festly be impossible here, in view of what was said 
above. And if that be the result, it would be both op- 
posed to the current of authority, as well as incon- 
sistent with itself; the former, because tracing is 
necessary, whether the trust impressed is based on 
rescission after title passed, or principal and agency 
relationship; the latter, because in Wilson v. Co- 
burn, (79) it requires tracing as to trusts ex maleficio 
generally without reference to whether the trust be 
based on a principal and agency relationship or not. 

The only other alternative would be to construe 
the Wahoo case as adopting the more liberal view with 
regard to tracing, which under the facts, would be pos- 
sible even after mixture in the manner indicated, but 
that would require a repudiation of Wilson v. Coburn, 
and while the latter was cited, there was no attempt 
made either to distinguish or repudiate. 

Georgia and Mississippi may be added to the min- 
ority. In the former state, the Supreme Court of that 
state, although recognizing the general view that a de- 
posit accepted under fraudulent conditions may be re- 
covered by the depositor,(80) makes that rule subject 
to two conditions, which in effect nullify it: first, 
provided that the deposit can be identified in terms of 


(74) Supra, note 27. 

(75) Op. Cit., p. 468. 

(76) 22 Pa. St. 16 (1853). 

(77) See Corn Exchange Nat. Bank v. Solicitors 
Loan and Trust Co., 188 Pa. 330, 41 Atl. 536 (1898), 
where the dicta of the court seems to favor view that 
identity is lost by mixing with general funds of the 
bank, relying on Furber v. Stephens, 35 Fed. 17 (1888), 
which distinctly represents the old federal court view. 

(78) State v. State Bank of Wahoo, 42 Neb. 896, 
61 N. W. 252 (1894). 

(79) Supra, note 69. The court quotes with approv- 
al Atkinson v. Printing Co., 114 N. Y. 168, 21 N. E. 178 
(1889), to the effect that having a trust ex maleficio 
will not in itself give the claimant a right to prefer- 
ence, but that ability to trace the property would be 
necessary. 

(80) McGregor v. Battle, 128 Ga. 577, 18 L. R. A. 
N.S. 185, 58 S. E. 28 (1907). 
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the ‘actual money received by the bank”; second, pro- 
viding there is inquiry on the part of the depositor and 
actual inducement on the part of the bank. Mere silence 
and holding itself out in knowledge of absolute insol- 
vency would in the eyes of that court not be sufficient. 

We have already had occasion to expose the fal- 
lacies inherent in both those propositions in connection 
with the Perth Amboy case,(81) it is hardly necessary 
to go into that again, except to add that if those con- 
ditions are to be fulfilled, the only way of raising a 
trust would be to keep the money intact and apart, for 
that court requires the “actual money received by the 
bank” (the word “actual” appears from the context to 
have been used in the sense of identical) to be capable 
of return, and that can hardly ever be done where 
money is mixed with other moneys it having no ear- 
marks. Moreover, even if it were possible to return the 
“actual money received” out of a mixed mass, it would 
not avail any, unless the depositor can show that the 
other condition, inquiry and actual inducement is also 
present, and the concurrence of the two can hardly ever 
take place in actual practice. 

Mississippi, too, seems to be going a long way, in 
requiring actual intent or purpose to defraud to be 
proven, although in that state a receipt of a deposit 
when a bank is insolvent, is made a felony by statute. 
(82) 

The question there, to be sure, came up with re- 
gard to allowing an attachment on the basis of a fraud- 
ulently contracted debt, but the court’s position with 
reference to fraud would necessarily be the same 
whether it be for the purpose of making the debt 
fraudulently contracted, or for the purpose of rescind- 
ing the transaction on a basis of constructive trust. 
The court there seems to make a distinction only with 
regard to civil and criminal fraud under the statute 
alluded to, to the effect that although by the said 
statute mere knowledge of insolvency or “reason to be- 
lieve” that the bank was insolvent would be suffici- 
ent to charge the depositee with a felony, it will not 
be sufficient in a civil case. With regard to the latter, 
having reference to the immediate question before it, 
viz. the fraudulent contracting of a debt, the court ex- 
presses itself thus: “But when the inquiry is whether 
the debt was fraudulently contracted within the mean- 
ing of the attachment law, reference must be had to 
the purpose to defraud, for to sustain an attachment 
on the ground that the debt was fraudulently contract- 
ed, it must be shown that the debtor intended to de- 
fraud the creditor. It is impossible to conceive of fraud- 
ulently contracting a debt without ascribing to the 
debtor the purpose to defraud. We do not say that in 
order to constitute a fraudulent contracting a debt the 
debtor must at the time intend not to pay the debt 
as promised. That is not correct, for although the debt- 
or may at the time intend to pay and may think he will 


be able to do so, he may fraudulently contract the debt 
by representations and devices whereby to obtain cred- 
it.” The court approved the lower court’s instruction to 
the effect that it would only be a circumstance for the 
jury to consider in determining whether the debt was 
fraudulently contracted. 

This is virtually negativing any advantage to the 
depositor as coming from the statute itself, for knowl- 
edge of insolvency, even without the statute, would, to 
say the least, be a factor to be considered whether or 
not there was fraud. 

Looked at logically, the above quotation presents 
inherent ambiguities. To constitute a fraudulently con- 
tracted debt, by the first part, it is necessary not alone 
that there be knowledge of insolvency, but also a pur- 
pose or intent to defraud. But the so called purpose or 
intent to defraud becomes practically a mythical quan- 
tity by the modification which follows, namely, that 
it is not necessary that there be an “intent not to pay”, 
that a representation or device in obtaining credit 
would be sufficient. Since an intent not to pay is thus 
expressly excluded, the fraudulent representation need 
have no reference to it, and that being the case, the 
only other fraudulent representation that in this kind 
of a case could have any practical meaning would, nec- 
essarily have to be—representing oneself as solvent 
when in truth one is insolvent. A representation in a 
legal sense may be either by express words or conduct. 
Holding one’s doors open and continuing business when 
one knows he is insolvent is a misrepresentation by the 
majority view, or, what amounts to the same thing, 
knowing that one is insolvent and not telling it to one’s 
customers is a misrepresentation, and such as would 
satisfy the requirements of the court to constitute a 
purpose or intent to defraud. From this it must follow 
as a logical conclusion that the knowledge of insolvency 


and the attendant silence in and of itself is sufficient 


to fill this so called “purpose to defraud”, and yet we 
are expressly told that the former in or of itself is not 
sufficient. We are thus faced with a legal solecism. 

On the other hand, if holding one’s doors open or 
continuing business in knowledge of insolvency be not 
sufficient to constitute a representation within the 
meaning of the court, that, aside from being opposed 
to the current of authority, would present other logical 
difficulties. 

One would ask first, how can a representation, 
whether it be by express words or device or what not, 
be at all made synonymous with fraudulent purpose or 
intent. “Purpose”, in point of logical sequence is an end 
or aim to be attained, the representation would be a 
means only, and so say that the means and end are 
the same thing is another solescism. Again, “purpose” 


(81) Supra, note 20. 
(82) Hughes v. Lake, 63 Miss. 552 (1886). 
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or “intent”’ has reference to that which is removed and 
is purely mental and prospective, as distinguished from 
a representation which is in the present and in a final 
analysis constitutes an act or action. When one repre- 
sents, by either saying or doing something, it is an act 
in either case, except as to difference in form. 

Looked at from still another angle, we are told 
to satisfy intent or purpose to defraud, it is not neces- 
sary that there be an intent not to pay. Mere intend- 
ing and believing that one will pay would not undo 
the fraud. That may have two possible applications: 1, 
the person may intend and hope to pay when there is 
reasonable ground for such belief or hope, or 2, intent 
and belief without any reasonable ground to support 
it. If it is the former, it is hard to see why a person’s 
mere procuring of credit, as the court puts it, would 
become fraudulent. That would fall more properly in the 
class of what is sometimes characterized as “puffing”, 
and if that be so, an intent not to pay would become 
a very necessary element in making it a fraudulent in- 
tent or purpose. By the commonly used analogy, a mer- 
chant who gets goods by misrepresenting things, if it 
is done with an honest intent to pay and in reasonable 
probability under the circumstances that would make 
payment possible, such an acceptance of goods even 
though accompanied by misrepresentations has never 
been held as fraudulent. If, on the other hand, there 
be an intent and belief of paying in the future, but 
unaccompanied by reascnable grounds, such as an or- 
dinary prudent person under like circumstances would 
expect, then the intent to pay, legally, would be tanta- 
mount to an intent not to pay (since a person has no 
business legally to believe in the impossible and will 
because of it be imputed with an intent not to pay), 
and that would automatically make it a part of the 
fraudulent intent or purpose. Thus then the court’s 
exclusion of the intent not to pay becomes meaning- 
less, since in either of the two possible suppositions it 
would be present—under the first, because of neces- 
sity ; under the second, automatically so. 

So much for logical ambiguities. It must further 
be said that Mississippi in virtually negativing, as 
pointed out above, any effect of the criminal statute 
as regards the making out of civil fraud, is distinctly 
against the current trend of constructions of similar 
statutes elsewhere. (83) 

Thus far we have shown that the strict view with 
regard to the effect of insolvency is pregnant with 
logical difficulties, is unsupportable on principle, and 
that the authorities relied on for support often do not 
support it at all. But the liberal view, it must be 
said, is not entirely free from difficulties. It would 
seem that in certain of its aspects it is not liberal 
enough. To these we now turn. 

It must be said at the outset that in criticizing 
some of the aspects of the liberal view we realize that 
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the weight of authority is against us. We, however, 
think the remarks to follow pertinent and suggestive. 

The first aspect that suggests itself for discus- 
sion is the requirement, which seems to have become 
well established, following In re Hallett,(84) that in 
order to satisfy tracing or identification, it must ap- 
pear that enough money was present in the bank 
from the time of deposit to the appointment of a re- 
ceiver or liquidator, to cover the claim in question, or 
as it is sometimes expressed negatively, that the trust 
will attach only to the minimum constant balance re- 
maining in the bank for the interval in question. One 
asks first what practical difference should that make? 

It seems, perhaps, not too far removed to draw 
on analogies in the common law. Such a one would 
be the sale and mixture of fungible goods. A sale of 
such goods may be effected, under the Sales Act, even 
though the goods be undivided, and the number, 
weight, and measure unascertained, and if the quanti- 
ty sold is less than is contained at the time in the 
mass, title will still pass, the seller having to make 
good the deficiency from similar goods.(85) This rule 
is generally followed in this country.(86) From the 
above it would follow as a corollary that a depletion 
of the goods at any time after the sale, even though 
it be reduced to a quantity less than that sold and left 
on bailment with the seller (and the same would be 
true, if goods are bailed and mixed in first instance), 
and provided that at the time of demand the depletion 
was made good by goods of same quality and kind, 
neither party would be prejudiced or affected in their 
relative legal rights. The seller could not be sued for 
conversion or embezzlement, the buyer could neither 
refuse nor be refused to accept the substituted mass. 
That, at least is the legal and logical import of the 
rule generally followed with regard to confusion and 
bailment of such goods. In accordance with that rule 
all the individual owners of the parts entering into 


(83) See for example Hylan v. Roe, 111 Wis. 361, 
87 N. W. 252 (1901), where a similar statute was held 
to be applicable to civil suits as well, with the effect, 
as stated by that court, of removing any excuse on 
the ground of hope of recuperation; see also Amer. 
Trust & Savings Bank v. Gueder & Paeschke Co., 150 
Ill. 336, 37 N. E. 227 (1894), where a provision in a 
similar statute, making the failure of a banker within 
30 days of receipt of a deposit prima facie evidence 
of an intent to defraud, was held to apply to civil cases 
as well, “wherever,” as the court there expresses it, 
“acts done in controvention of that section are the 
subject of judicial investigation.” 

(84) Supra, note 26. 

(85) Sales Act, Sec. 6. 

(86) See Tiffany on Sales, pp. 147-151, and cases 
cited in footnote 7, p. 149. 
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the common mass are tenants in common, each to the 
proportion of his amount, and it has been repeatedly 
held, aside from statute, in grain elevator cases that 
each depositor in the common mass remains as part 
owner (tenant in common), even though the entire 
contents of the elevator be changed several times be- 
fore a particular depositor reclaims his share and it 
would be impossible to return any part of it. (87) 

We shall probably be told that that has to do 
with bailments, upon the theory of which no title to 
the bailor passes, but, it is submitted, identification 
and tracing cannot be a more or less important factor 
whether it has to do with a trust or bailment, and 
what is sufficient in one should be sufficient in the 
other, and this is particularly true, where the view 
taken by the courts with regard to the acceptance of 
deposits by banks under fraudulent circumstances, is 
either that no title passes or that the fraud avoids the 
passing of title. In either case the depositor because 
of the fraud will stand in the position of a bailee—in 
the first, because title never passed; in the second, 
because title will repass to the depositor. 

Now, let us look a little closer at the question we 
are concerned with. The argument commonly made 
and the reason commonly given as to why enough or 
more money should appear to have been present in 
the common mass as will cover the claim asserted, is 
that in making withdrawals out of the common mass, 
the depositee is presumed, not to draw in order of 
time of deposit, as the Clayton Case,(88) would have 
it, but to draw his or other money he may lawfully 
draw first. There is a presumption of honesty so to 
speak that he will do so, and so it is said so long as 
enough to cover a given claim remains, it will be 
looked upon as if the original sum in question had 
been preserved intact, but that, on the other hand, as 
soon as more than what is claimed is withdrawn, the 
original or deposit in question must be considered de- 
pleted to the proportion of the surplus withdrawal 
over what might have been lawfully withdrawn, and 
in applying that line of reasoning the courts have 
gone to the extent of holding that any subsequent re- 
placement, even though it be money belonging to the 
wrongdoer himself, could not be claimed by the party 
injured. (89) 

A close scrutiny of the above propositions on 
logical and other grounds leads the writer to the con- 
clusion that it is more fiction than fact or truth. The 
matter may be stated in syllagistic form thus: 

All trustees are presumed to be honest. 
An honest trustee will draw his or lawful 
money first. 
Therefore defendant trustee must have 
drawn his or other lawful money first. 
Evidently the logical inference from the first premise 
would be that the trustee is honest in all his deal- 


ings, insofar as the concept of honesty would come in. 
If the trustee therefore is presumed by the second 
premise to be honest in his withdrawals, he must also 
be presumed to be honest in replacements. In other 


. words he must be taken to have the intention when 


he replaces that it should become appropriated and a 
part of the money of the person whose it was when 
withdrawn. And that, it is submitted, is all that is 
necessary legally, too. The very case cited above(90) 
as authority for the opposite view taken here, has 
suggested that where the intention to appropriate to 
trust funds is present, a taking out and subsequent 
replacing would not change the status of the fund, 
saying: “Of course, if there was anything like a sep- 
arate trust account, the payment of the further 
moneys into that account would, in itself, have been 
quite a sufficient indication of the intention of the 
debtor to substitute those additional moneys for the 
original trust moneys, and accordingly to impose, by 
way of substitution, the old trusts upon those addi- 
tional moneys.” 

From the above it is seen that replacement into 
separate trust accounts would not interrupt the con- 
tinuity of it solely because of intention. It would 
necessarily follow that the same should be true where 
a constructive trust is raised out of a general account, 
if the intention is present, and the latter, as shown 
above, must logically follow if the major and minor 
premises of our syllogism be true. 

Looked at from another angle, the angle of with- 
drawal only, aside from replacement, the factual exist- 
ence of the first premise may seriously be doubted, 
and if assumed as true, presents a still graver, in- 
herent fallacy, when attempted to be applied to cer- 
tain kinds of situations. If the parties involved be 
only depositor and depositee in question, the doctrine 
that the former being favored with honésty rather 
than dishonesty would intend to use his money first, 
would present no practical and logical difficulty. That 
sort of simple situation was actually presented in the 
Roscoe (Lt’d.) case.(91) 

The same would also be true, if the depositors are 
more than one, but out of the number only one de- 
positor whose money was accepted under fraudulent 
circumstances. In that case the other depositors’ 
money, not being affected by fraud, will have become 
the depositee’s money, he becoming their debtor. The 
same might conceivably be true, if there are several 


(87) See Childs on Personal Property, p. 379, and 
cases cited in footnote 15. 

(88) Supra, note 25. 

(89) See James Roscoe (Balton), Limited, supra. 
note 27 and cases cited in footnote at end of case. 

(90) Ibid. 

(91) Supra, note 27. 
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depositors affected by the fraud, but the money in 
the mixed mass had never fallen below what would 
be necessary to satisfy all the claims of these several 
depositors, should they all choose to claim preferences 
on the ground of constructive trusts in their favor. 
But supposing though, as would almost always be 
the case under modern banking practice and opera- 
tion, there was, in the last situation, not enough 
money all the time to have satisfied these said sev- 
eral claims? Let us, for the purpose of illustration. 
designate these depositors as A, B, C, whose deposits 
were $5,900, $3,000, and $2,000, respectively, and D 
as the depositee bank, and we will say that at one 
time or another during the interval of these fraudu- 
lently accepted deposits, the funds in the bank were 
reduced to $5,000. If either A should sue, or B and 
C on their respective claims, they would have been 
entitled to assert their preferences, because in either 
case there would have been enough money at all times 
in the bank to take care of the claims in question, and 
yet so far as the presumption of honesty is concerned, 
D could certainly not have been honest to A, B, and 
C, since he could not help knowing of the $5,000 short- 
age, and that $5,000 would not belong to him or be 
considered as his money, assuming as we do that the 
whole $10,000 was acquired under fraudulent circum- 
stances. D would then have to be presumed to be 
honest as to A, but dishonest as to B and C, or honest 
as to either B or C,. or both, but dishonest as to A. 
We would then have a curious legal paradox—D would 
be honest and dishonest at the same time. 

To escape this logical difficulty, two alternatives 
present themselves, either that D must be presumed 
to be dishonest as to all and to have intended to take 
and use his depositors’ rather than his own money, 
and that would make the raising of a trust impossible: 
or D must be presumed to be honest as to all, and 
that in taking the money he intended to replace it: 
the latter would in fact become the sine qua non of 
the former. And since the intent is the determining 
factor, whether or not, therefore, there was enough 
money continually to take care of all or some of the 
claims would become immaterial, provided there is 
enough at the time the assignment is made. We are 
thus forced to the conclusion that the requirement of 
there being enough money at all times in the bank to 
take care of claim in question is logically meaningless 
and on principle unnecessary. 

We next turn our attention to another require- 
ment, viz., that it must appear that there was an aug- 
mentation of the assets of the bank. The practical 
consequence of that requirement would be to defeat a 
trust, where there was nothing more than a shifting 
of credits and debits. (92) 

The far-reaching effect of this consequence is 
self obvious. It makes it possible for any bank to use 
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all manner of fraud, so long as it can show that no 
actual money came to it (or is held for it) as a result 
of a given deposit, and since under the modern bank- 
ing system, transactions of that character are quite 
frequent, the extent of deposits that would be thus af- 
fected would be enormous. It would affect deposits 
where maker or drawer and payee or depositor deal 
with the same bank; likewise if drawee bank receives 
deposit in the first instance; it would affect also de- 
posits of commercial paper, where bank receiving the 
deposit forwards it for collection to an agent with 
whom it has an account and to whom it owes money, 
the paper when collected being credited by the agent 
to the forwarding bank; also where several inter- 
vening banks or sub-agents are used in the process of 
collection, if the forwarding bank is a debtor of any 
or all sub-agents; likewise where the collecting bank, 
be it agent or sub-agent, although itself not a creditor 
should credit collection to another client of it, to whom 
the forwarding bank should owe money. 

Looked at logically, this whole idea of requiring 
receipt of actual money by insolvent bank itself or 
some one acting as its agent, is without practical af- 
fect and is meaningless. As aptly pointed out by one 
court opposed to that idea, if an actual ex- 
change of money would satisfy the require- 
ment, it is a mere saving time and avoiding a useless 
procedure by effecting transfer without such ex- 
change.(93) In any one of the above instances given, 
the money might have first been made to come in the 
form of an actual cash deposit, which would have sat- 
isfied the requirement under discussion. For instance, 
if drawer of bill of exchange and payee deal with 
same bank, the former might have withdrawn the 
amount of the bill and paid it to the payee directly 
and the latter may have instantly redeposited the 
sum thus obtained in the same bank to his own credit, 
and that would have been an augmentation of the 
assets of the bank, and yet the bank would not have 
been any richer than if it had shifted the amount in 
question from the credit of the drawer to the credit 
of the payee. And in like manner, where the insolvent 
bank collects through another bank, a sub-agent to 
whom it owes money, the subagent bank could have 
turned over the money collected to the insolvent bank, 
which in its turn could have instantly paid it back 
an equal amount out of the common mass. Technically 
there would have been an increase of the assets of the 


(92) Clarks, Sparks, etc. Co., v. American Nat. 
Bank, 230 Fed. 738 (1916); Nyssa-Arcadia Drainage 
Dist. v. Ist Nat. Bank of Vale, 3 Fed. (2nd), and ci- 
tations, 648 (1925); Phoenix Title & Trust Co., v. 
Cent. Bank of Phoenix et al., 247 Pac. 1097 (1926). 

(93) See State v. McKinley County Bank, 252 Pac. 
980 (1927), and authorities there cited. 
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bank; practically, however, in either case the assets 
of the bank would have remained the same. The only 
practical difference is that of time and that is, as 
said above, distinctly in favor of a book transfer of 
credits. The same useless procedure might have been 
gone through with an agent for the insolvent bank, 
but with no practical difference. 

There is all the more reason for disregarding such 
useless procedure when dealing with courts of equity. 
As remarked by the court in the McKinley County Bank 
case,(94) the maxim of “Equity considers that done 
which ought to be done” should be applicable to situ- 
ations like this. A bank handling sums under circum- 
stances as would impress them with a trust, must be 
considered as charged with a duty to preserve these 
sums so as to make them available to the parties en- 
titled to them and that duty would attach whether 
the sum in question has to come out of the mass or 
comes to it in the form of something new. In the latter 
case, if it were honest, it would not have accepted the 
money offered as a deposit, or having accepted it would 
express its intention to the depositor to keep it sep- 
arate as a bailment or trust; in the former case, if it. 
were honest, it would make immediate payment to the 
party entitled, or would separate the sum out of the 
general mass, signifying its intention to thereafter keep 
it for such party as bailment or trust. In either case, 
if it does not do what in honesty it should and could 
have done, a court of equity should consider it as done. 

And is it equitable to allow a party to profit by his 
own act of misfeasance or malfeasance? “He who comes 
into equity must come with clean hands”, is applicable 
here. 

But we will be told, after all it is not the guilty 
party, the bank itself that would profit, but all the 
other depositors. The answer to that is very simple. If 
any of the other depositors can bring themselves 
within the trust idea, it is up to them to do so. If, per- 
chance, there may not be enough funds to satisfy the 
preferred claims of those coming in later, it is good 
equity to let those who have acted with dispatch bene- 
fit over the others. As between two claimants assert- 
ing equal equities the one asserting his claim prior in 
time should prevail, just as is the case with claims 
coming prior in time, where the maxim, “as between 
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two equities, the one prior in time will prevail” oper- 
ates. Should all claimants entitled to preference act 
with reasonable dispatch and not enough money be 
available to satisfy them all, it would of course, be 
necessary and proper to pay each pro rata. 

On the other hand, so far as the general claim- 
ants are concerned, the mere fact that denying a pre- 
ferred claim to one equitably entitled to, will result 
to their common benefit is no legal and much less an 
equitable ground for such denial. They cannot profit 
at the expense of prior or better rights of others. And 
that would a fortiori apply where the benefit that 
would accrue to those general claimants comes through 
or as a result of the fraud of the bank. That which the 
bank itself could not do or have, could neither be done, 
had, enjoyed, or kept by some one else, except a bona 
fide purchaser for value without notice, and the yen- 
eral claimants would distinctly not fall in that cate- 
gory, if for no other reason than that no value can 
conceivably have been given by them for these extra 
sums. Why? Aside from the generally current view 
that an antecedent debt is not considered value, ex- 
cept, by the Negotiable Instrument Law, when deal- 
ing with the acquisition of negotiable paper, there is 
another and better reason. An assignment in_ bank- 
ruptcy will not cover trust property.(95) The assignee 
in bankruptcy is sometimes spoken of as a trustee for 
the creditors in a loose sense, but even if he be trus- 
tee for them, it can only apply to what passes to him 
by the assignment, and if certain deposits in question 
are impressed with a trust, prior to assignment, they 
will not pass, hence no interest can be asserted with 
regard to them by the general creditors. That auto- 
matically, too, excludes the idea of considering the gen- 
eral creditors as purchasers or assignees, which is an 
additional reason for excluding them from the bona 
fide purchaser for value category. We thus come to 
the conclusion that the current tendency of excluding 
the operation of a trust where new money had not 
been added and commingled seems not warranted on 
principle and logic. 


(94) Supra, previous note. 
(95) Gardner v. Rowe, 2 Sim. & St., 346 (1825); 
Scott’s Selected Cases on Trusts, Ist ed., p. 199. 
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(Under this heading the Law Journal will publish various decision of particular interest to the bar.) 


IN THE CIRCUIT COURT OF THE ELEVENTH 
JUDICIAL CIRCUIT OF FLORIDA IN AND FOR 
DADE COUNTY. COMMON LAW. 

CASE NO. 11824. 

M. O. ENGELMAN, 
Plaintiff, 
v. 
JOE TRAEGER, et al.. 
Defendants. 
ORDER GRANTING MOTION FOR NEW TRIAL. 

The declaration in this case charges that one Ar- 
thur Williams while in the course of his employment 
for the defendants, as their servant, carelessly pro- 
pelled and drove with great force and violence an auto- 
mobile into or against the son of the plaintiff, thereby 
causing his death—a very deplorable and unfortunate 
affair. It is a case, according to the declaration of the 
master being responsible for the torts of the agent or 
servant when committed in the course of his employ. 

About the only evidence tending to show that the 
tort was committed by Williams while acting in the 
scope of his employment was that the defendants, or 
one of them, owned the said automobile and that the 
said Williams was an employee of the defendants and 
_ was in possession of and driving the car at the time 
of the accident. Without other facts there might be a 
presumption against the defendants, but the weight of 
the testimony shows that the defendants were bailors 
of the car to Williams, as bailee; that they loaned him 
the car on the afternoon of Christmas day after his 
employer had relieved him of further services for that 
day at his (Williams’) request, and that he, (Williams) 
thereupon requested a loan of the car of the defendant 
which he (Williams) was operating when the accident 
occurred. 

There was no evidence that Williams had been sent 
on any errand or was about his master’s business. The 
relationship as between Williams and the defendants 
concerning the use of the automobile was that of bor- 
rower and lendor, i.e. bailor and bailee. 

QUARE. Is a bailor of a dangerous instrumental- 
ity liable for the torts of the bailee when committed 
with such instrumentality? 

An automobile being a dangerous instrumentality 
might be classified with loaded guns, dynamite, gun 
powder, and T. N. T., but the use of such instrumen- 
talities are not wrongful per se, nor are they danger- 
ous instrumentalities per se. The circumstances deter- 
mine whether or not, by their condition or the manner 


of their use, they have become dangerous instrumen- 
talities per se. 


If, because of their condition or the manner of 
their use, they become nuisances, they may in a proper 
case be abated. If an automobile in motion on the high- 
way was a dangerous instrumentality per se, the use of 
an automobile upon a highway could be abated as a 
nuisance upon the ground that it was a dangerous in- 
strumentality per se, and it is true that 

“The law takes notice that certain things are 

a source of extraordinary risk, and a man who ex- 

posed his neighbor to such a risk is held, although 

his act is not of itself wrongful, to insure his 
neighbor against any consequent harm not due to 

some cause beyond human foresight. * * * * 

Sometimes the term ‘consummate care’ is used to 

describe the amount of caution required. but it is 

doubtful whether even, this be strong enough. At 
least, we do not know of any English case of this 
kind (not falling under some recognized head of 
exception) where unsuccessful diligence on the de- 

fendant’s part was held to exonerate him. * * * 

This amounts to saying that in dealing with a 

dangerous instrument of this kind the only cau- 

tion that will be held adequate in point of law is to 
abolish its dangerous character altogether.” 

Pollock on Torts 506 Cited in So. Cotton Oil Co. v. 
Anderson 86 So. 629 

“It is only when a dangerous agency amounts 
to a nuisance, and is unnecessary under the exist- 
ing social conditions, that the employer may be 
held absolutely liable for injuries resulting from 
its use by an employee. If the instrumentality is 
not a nuisance his liability depends upon the ex- 
ercise of care in the selections of the offending 
employee.” 

18 R. C. L. 780. See also 20 R. C. L. 51. 

And of course the master is liable for the torts of 
his servant committed by the servant in the scope of 
his employment. Our Supreme Court held in the case 
of Southern Cotton Oil Company that 

“A motor vehicle operated on the public high- 
ways is a dangerous instrumentality, and the own- 
er who intrusts it to another to operate is liable 
for injury caused to others by the negligence of 
the person to whom it is intrusted.” 

So. Cotton Oil Co. v. Anderson, 86 So. 629 
but such is by this officer of this court considered 
obiter dictum, such a question being not necessary to 
be decided in order to reach a decision in that case, and 
such case was decided upon the fact that 

“The employee was acting during the day in 
the line of his employer’s business, the use of the 
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car in going for the young lady was acquiesced 
in by the owner, the trip was not so wholly dis- 
connected from the employer’s business as to make 
it as matter of law an abandonment, even tempor- 
arily, of the employer’s business. These consider- 
ations coupled with the obligation of the employer 
to the public, growing out of his acquiescence in 
the use on the public highways of the automobile 
for the employee’s personal benefit while gener- 
ally engaged in the employer’s business on the 
streets of the city, and involving peculiar and 
sudden dangers if negligently driven, made a case 
for the jury to determine, under appropriate in- 
structions from the court, whether the defendant 
employer is liable for injuries caused by negli- 
gence of the employee in using the employer’s 
automobile on the public highways with the con- 
sent of the employer for the employee’s own pur- 
poses and while the employee was acting within 
his general authority from the employer.” 
Anderson v. So. Cotton Oil Co. 74 So. 975 
and upon well founded principles of law, to-wit: 

“Where with the acquiescence of the employ- 
er, an employee while engaged with the employer’s 
automobile in the general line of his authority uses 
the automobile for his own purposes, and while 
doing so injures one on the street, the jury should 
be permitted to determine under appropriate in- 
struction whether the defendant employer is li- 
able.” 

and upon the theory of principal and agent or master 
and servant, following the doctrine of respondeat su- 
perior as later stated by the court, viz: 

“The majority opinion in Southern Cotton 
Oil Co. v. Anderson has been interpreted by some 
as a departure from or modification of the doc- 
trine of respondeat superior by this court, but it 
was not so intended.” 

Warner v. Goding, 107 So. 406. 

“Where plaintiff suing for damages to his car 
while being driven by his wife was not chargeable 
with her contributory negligence, denial of an in- 
struction as to the degree of care required of her 
held not error.” 

Bradley v. Ashworth, 100 So. (Ala.) 663. See also: 
20 R. C. L. 58; 18 R. C. L. 789. 
(Bailor and Bailee) 

“Where one keeps automobiles for hire, in the 
usual course of such business, hires an automo- 
bile without a driver to another, who in operating 
the car injures a third person, the owner of the 
car is not liable in damages to the injured party, 


and at least in the absence of a showing that the 

owner of the car was negligent in hiring a defec- 

tive car or in hiring the car to one he knew, or 
should reasonably have known, was not a proper 
person to operate it on the public highway.” 

White v. Holmes, 103 So. 723 
and in the case of Eppinger & Russel Co. Inc. v. 
Trembly, the lower court gave the following charges: 

“Thé important question is whether the de- 
fendant gave its employee, one Sweat, either ex- 
press or implied permission to use the auto truck, 
to take it into his custody or control and operate 
it on the public highways, and it is immaterial 
whether the employee was using it in the defend- 
ant’s business or the course of his employment as 

a servant of defendant; or in the personal busi- 

ness or personal pleasure of the employee. The 

kind of use of which the employee was using the 
auto truck—that is whether for defendant or him- 
self—is not material.” 

Eppinger & Russel Co. Inc. v. Trembly, 106 So. 
879 
and the Supreme Court stated that such charge does 
not comport with the iaw of this state. 

If the system of pleading permitted it, this court 
would go back and correct one of its errors and direct 
a verdict for the defendants, as it appears unto this 
court that under the facts as proved and the law as con- 
ceived by this court, that only such a verdict is justi- 
fied; or if permitted, it would enter a judgment non 
obstante verdicto for the defendants, but a trial court 
cannot enter such a judgment for the defendant. Pos- 
sibly the Supreme Court could upon the authority of 
Tampa Electric Co. v. Ferguson, 118 So. 211, and the 
statute upon which it is based. Such would avoid the 
necessity of a new trial, and the possibility of another 
appeal to the Supreme Court, and of course ‘a reversal 
of the order granting a new trial alone would reinstate 
the verdict and judgment, and likewise occasion a new 
trial. In consideration of the premises; 

IT IS CONSIDERED, ORDERED AND AD- 
JUDGED that said motion for a new trial be and the 
same is hereby granted, and that the parties to said 
suit be and they are hereby allowed eighty days in 
which to present for settlement their proposed Bill of 
Exceptions, to which order the plaintiff has duly ex- 
cepted. 


DONE AND ORDERED at Miami, Florida, this 
29th day of March—etc. 


(Signed) PAUL D. BARNS, 
Judge. 
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